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Bill Charles*  Small Claims Disputes in Nova Scotia and
 Access to Justice
The author examines, in some detail, the current operations of the Nova Scotia Small 
Claims Court to determine whether the court, established forty years ago, is still fulfilling 
its legislative mandates of providing ready access to speedy, informal and inexpensive 
justice. After reviewing historical attempts by the legal system to provide an effective 
mechanism to adjudicate minor disputes, and the various factors that eventually 
resulted in the creation of the present court in 1980, the author identifies a number 
of other factors that historically had a negative impact on the operation of the court. 
Many of these, involving court jurisdiction, and court procedures, as well as declining 
court cases, are, the author suggests, still affecting current court operations. However, 
lack of necessary accurate, empirical data, makes it difficult to prove these suspicions. 
The author therefore argues for a new and thorough review and assessment of the 
operations of the present court in order to reveal the true situation.
L’auteur examine en détail les activités actuelles de la Cour des petites créances de 
la Nouvelle-Écosse afin de déterminer si cette Cour, créée il y a quarante ans, remplit 
toujours son mandat prévu par la loi, qui consiste à fournir un accès à la justice qui soit 
rapide, informel et peu coûteux. Après avoir passé en revue l’historique des tentatives 
du système de justice en vue de fournir un mécanisme efficace pour régler les litiges 
mineurs ainsi que les différents facteurs qui ont finalement abouti à la création de la 
Cour actuelle en 1980, l’auteur examine un certain nombre d’autres facteurs qui ont 
historiquement eu un impact négatif sur son fonctionnement. L’auteur soupçonne que 
nombre de ces facteurs, qui concernent la compétence et les procédures de la Cour, 
ont encore un impact négatif sur son fonctionnement actuel. Cependant, le manque 
de données empiriques précises nécessaires rend difficile la preuve de ces soupçons. 
L’auteur plaide donc en faveur d’un nouvel examen et d’une nouvelle évaluation 
approfondie du fonctionnement de la Cour actuelle afin de révéler la situation réelle.
* William H. Charles, Q.C., Professor Emeritus of the Schulich School of Law, was Dean of the 
school from 1979 to 1985. Throughout most of his career, Professor Charles was involved in and 
supported law reform in Nova Scotia. His recently published article in this journal (Vol 40, 2017), 
chronicles the beginnings and later development of law reform in Nova Scotia over the past 65 years. 
He currently serves as special counsel to the newly established “Institute for Access to Justice and 
Law Reform” located at the Schulich School of Law at Dalhousie University.
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Introduction
How to deal effectively with minor disputes, often referred to as small 
claims, has been an issue for the Nova Scotia legal system for some time. 
The current legal method of dealing with such claims is to have them 
adjudicated in a specially created court aptly called “The Small Claims 
Court.” This court, with its distinct procedure, was created by statute 
in 1980, but it is the result of many years of legislative and judicial 
experimentation with small claims.1 Hopefully, a better understanding 
of the historical context will allow us to appreciate the current role and 
purposes of the Nova Scotia Small Claims Court and its provisions and 
procedures.
1. Small Claims Court Act, RSNS 1980, c 430, s 1.
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I. How small claims and small claims courts are perceived
Small claims, or minor disputes, represent the ordinary day to day 
grievances involving ordinary citizens. Such disputes have, historically, 
been viewed by the legal system, if not society generally, as a special or 
distinct type of dispute to be dealt with in a particular way. At certain 
periods of time, North American society has viewed small disputes as 
“petty” and insignificant, rather a nuisance for the legal system to handle. 
This may have been because the amounts involved were small and the 
issues, whether social or legal, considered to be relatively unimportant and 
of concern only to the individuals involved. At other times in our legal and 
social history these same claims were perceived as quite important and 
were given a high priority because they were numerous and potentially 
could involve and affect all people in all phases of life. In this sense, they 
were democratic and thus significant.2
In a similar way, small claims courts have been viewed differently 
over time. At some points in our history they have been looked upon as 
the place at which many citizens come into first contact with the legal 
system. They are seen as representing the vanguard of procedural reform 
and, for some, the mechanism for achieving social justice. When “access 
to justice” is considered to be of particular importance to a society, small 
claims courts tend to play an important role. Conversely, small claims 
courts can be considered by some to be truly inferior courts that dispose 
of cases like a product line, where speed and low costs are the governing 
principles and procedural safeguards are limited: the result—questionable 
justice. In this context minor disputes are viewed as petty quarrels that 
do little to advance the development of law. Whichever view prevails at 
any point in time affects the allocation of resources and funding to these 
courts.3
II. The historical context in Nova Scotia: (1722–1900) 
1.	 The	first	courts	in	Nova	Scotia
The first Court of Judicature was created in Nova Scotia at Annapolis 
Royal in 1721.4 The first Civil Court was also established in the same year 
by the Commanding Officer of the British Regiment stationed there. His 
2. Eric H Steele, “The Historical Context of Small Claims Courts” (1981) 6:2 American Bar 
Foundation Research J 295 at 296.
3. Ibid at 298-299.
4. Sir Charles J Townshend, History of the Courts of Chancery in Nova Scotia (Toronto: Carswell, 
1900) at 5. The Annapolis Court was set up by the British who, with British regular soldiers and New 
England forces had captured the French outpost at Port Royal. Once captured, the French Port Royal 
Fort and surrounding area were re-named Annapolis Royal.
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Military Council in 1727 issued Commissions of the Peace to three local 
civilians, following the British practice. These three civilians, or justices 
of the peace (JPs), exercised both civil and criminal jurisdiction and, like 
their British counterparts, exercised primarily criminal jurisdiction with 
some administrative functions as well. The Annapolis Royal Justices of 
the Peace Court reported to the lieutenant governor.5
The second Court of Judicature was established some 28 years later 
in Halifax. In 1749 Lord Cornwallis arrived with his Royal Instructions 
to create as many courts as thought necessary.6 The first court, called the 
General Court, had jurisdiction in civil suits involving more than 10£. A 
second court, called a County Court, composed of five or more JPs, had 
civil jurisdiction over all causes of actions under 10£. Both courts were 
modelled on the courts of the English colony in Virginia which, in turn, 
were modelled on the UK system. Disputes where the amount involved 
was less than 20 shillings could be heard by a single JP.7 It seems that 
almost 270 years ago, the legal system in Nova Scotia was drawing a 
distinction between civil actions based upon the amount of money that 
was involved and providing different types of adjudication for each.
In addition to the JPs who staffed the General Court and the County 
Court, Lord Cornwallis also appointed three JPs to adjudicate disputes 
in the Township of Halifax. These Halifax JPs had a jurisdiction similar 
to that of British JPs and were mainly concerned with criminal matters 
involving breaches of the peace. Like their British counterparts they also 
were endowed with some administrative or regulatory powers.8 Historian 
Beamish Murdoch states that the Halifax JPs, as a matter of necessity, 
were also allowed to hear small claims under 10£, and that in other parts 
of the Province JPs could hear small claims under 5£.9
The widespread use of civilians, most of whom had no legal training, 
to staff the early courts and perform judicial functions is not surprising. 
There were few trained judges in the general population nor were there 
many persons with legal training. JPs formed the backbone of Nova 
Scotia’s early judicial system.10
5. Ibid.
6. Ibid at 8. Cornwallis was instructed “to erect constitute and establish such and so many Courts 
of Judicature and Public Justice within our said province and dominion as you and they (The ruling 
council) shall think necessary.”
7. Ibid at 23.
8. Ibid at 7.
9. Beamish Murdoch, Epitome of the Laws of Nova Scotia, Vol 3 (Halifax, NS: Joseph Howe, 1833) 
at 63-64.
10. The origins of the Office of Justice of the Peace are to be found in the UK, in a Royal Proclamation 
of 1195 which created the “Knight of the Peace,” whose function was to assist Sheriffs in enforcing the 
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2. Justices of the Peace and small claims in Nova Scotia 1752–1900
As previously noted,11 JPs in Nova Scotia serving as members of the 
General and County Courts exercised criminal jurisdiction, as well as 
some very limited civil jurisdiction. But did they adjudicate small claims, 
and, if so, what kind of trial procedure did they use?
In 1752, the Captain General and Governor of Nova Scotia,  Peregrime 
Thomas Hopson, received Royal Instructions to “appoint such and so 
many Inferior Courts of Judicature and Justice within the Province, as well 
as judges, justices of the peace, sheriffs, and other officers and ministers 
of justice,” as were deemed necessary. Would be appointees had to be 
“of good life and well affected to His Majesty’s Government and of good 
Estate and ability and not necessitous persons.”12 Legal training was not 
required, probably because few of the settlers of Nova Scotia had such 
training.
In the same year (1752) the name of the County Court was changed 
to that of the Inferior Court of Common Pleas.13 The new name was based 
upon a court of the same name in the colony of Virginia. It had become 
apparent by 1752 that it was necessary to establish in each county and 
district of Nova Scotia a court with jurisdiction to try civil cases locally. 
This was because the General Court went on circuit only once a year (if 
that). Initially, these new Inferior Courts of Common Pleas were staffed 
with a few non-legally trained individuals in each County. For the most 
part these individuals were the most senior JPs that could be found.14 
In 1754 Thomas Belcher was appointed Chief Justice of Nova Scotia 
and he quickly renamed the General Court as the Supreme Court of Nova 
Scotia. Four years later, in 1758, the Nova Scotia House of Assembly held 
its first session.15 From that date forward, the powers and jurisdictions of 
Nova Scotia JPs would be determined not only by their Royal Commissions 
but by statute as well.
law. This function was primarily administrative rather than judicial. With the decline of the Office of 
Sheriff in the 14th century, the “Keepers of the Peace,” as they were now called, were given a judicial 
function in addition to their other functions. The title “Justice of the Peace” appears to date from about 
1327 and to have been an official title after 1361 by legislative sanction. See Ronald Jack Walker & 
Michael George Walker, The	English	Legal	System (London, UK: Butterworths, 1967) at 44-45.
11. Ibid at 3-4.
12. Townshend, supra note 4 at 25.
13. Ibid at 34.
14. Murdock, supra note 9 at 57.
15. Ibid at 58.
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3. Small claims and summary trial procedures
Until 1765 the first courts in Nova Scotia were staffed primarily by JPs. 
The court procedure used was, presumably, the common law procedure 
developed in England for such courts. As already noted,16 Nova Scotia 
courts had created jurisdictional distinctions on the basis of the amount of 
money involved in individual claims. Single JPs, or perhaps pairs, were 
authorized to hear cases involving small amounts of money, but special 
procedures had not been developed to deal with such cases. This changed 
in 1765 with the enactment of “An Act for the Summary Trial of Actions.”17 
The preamble to the statute gives the rationale for its enactment stating, 
“whereas the Trial of Causes in a Summary Way has been found useful in 
determining many suits with little costs…” There is no reference to the 
type of actions that would be tried in a summary way, but the preamble 
does convey a sense of volume and costs as important factors.
The statute does specifically provide that the new “summary procedure” 
is to be adopted and used by the Supreme Court and the Inferior Court of 
Common Pleas in cases where the amount involved is less than 10£.18 
The statute also confers jurisdiction upon JPs, acting either individually 
or in pairs, over actions under 3£.19 By so doing, the statute provided 
Nova Scotia JPs with a civil jurisdiction their English counterparts did not 
have. The wording of the Preamble suggests that Nova Scotia courts had 
previously been using some kind of summary procedure with regard to 
some kinds of cases prior to 1765, but without legislative sanction.
The 1765 statute does provide some of the specifics of the new 
“summary procedure” when it refers to the use of witnesses to establish 
facts, facts which would allow the justices to examine the merits of the 
case and to reach a decision according to law and equity.20 The evidence of 
witnesses was to be recorded in writing and, if the evidence was doubtful 
or conflicting, the Court could order a jury trial.21 If the cause of action in 
debt did not exceed 10£, any one of the Justices of the Supreme Court or 
the Inferior Court of Common Pleas could accept the voluntary recognition 
of the debt by the debtor, backed up by evidence of the debt, and render 
judgment for the creditor, as well as execution of the Judgment.22
16. Murdock, supra note 9. 
17. An Act for the Summary Trial of Actions, SNS 1765, Geo III Cap XI at 116.
18. Ibid.
19. Ibid, s III.
20. Ibid, s I.
21. Ibid, s II.
22. Ibid.
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As far as JPs were concerned, they were also authorized to use a 
summary procedure. In cases where the sum involved was 20 shillings, one 
JP could render judgment. If the sum was over 20 shillings but under 3£, 
two JPs were required. JPs had the authority to order or award execution 
on the judgment and an appeal was available, presumably to the Inferior 
Court of Common Pleas.23
Although the 1765 statute authorizes the use of summary procedures 
“in all causes of action,” the text describing that procedure consistently 
uses the terms “debt,” “debtor,” and “creditor.” Additionally, when 
referring to the form of writ to be used by JPs, the statute specifically 
says the writs are to be used “for the recovery of small debts.”24 The new 
“summary procedure” authorized by the 1765 statute may not have been 
intended to be restricted to debts or small debts, but that clearly was the 
focus and concern of the legislature.
One important element of common law procedure was the use of 
juries as finders of fact. Summary procedure and summary trials were 
developed to provide a process that was shorter in length and simpler than 
the customary common law process. Common law procedures involved 
the use of a discovery process and juries as well as indictments. The new 
“summary procedure” or trial involved neither, and therefore required 
legislative sanction.25
We should also note that JPs were considered to be “judges of record” 
whose memorializing of proceedings was not open to question.26 When 
sitting in sessions (as a court) two or more justices would constitute a Court 
of Record.27 A Court of Record at common law is a court that records its 
proceedings and may punish for contempt of court.28 It is also a court that 
has the power to imprison or fine, as JPs were empowered to do.29
In 1771, the 1765 statue was amended, and JPs were given exclusive 
jurisdiction over all future actions where the small debts involved were 
less than 3£.30 Such cases now had to be heard by two JPs. Apparently, it 
had proven too expensive to have really small debts heard by the two upper 
23. Ibid, s IV.
24. Ibid, s V.
25. John A Yogis QC, Canadian Law Dictionary, 1st ed (Woodbury, NY: Barron’s Education Series, 
1983) at 207.  See also, Black’s Law Dictionary, Revised 4th ed, sub verbo “summary procedure” 
“summary trial.” 
26. See John G Marshall, The	Justice	of	the	Peace	and	County	and	Township	Officer	in	the	Province	
of	Nova	Scotia,	Being	a	Guide	to	Such	Justice	and	Officers	in	the	Discharge	of	Their	Official	Duties	
(Halifax, NS: Gossip and Coade, 1846) at 298. 
27. Ibid.
28. Yogis, supra note 25.
29. Mozley & Whiley’s Law Dictionary, 7th ed, sub verbo “court of record.”
30. NS	Statutes	at	Large, Vol I, 11th ed, 1771, Geo 3rd Cap 21 at 170.
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courts (Supreme Court and Common Pleas) both of which had concurrent 
jurisdiction with JPs over debt actions up to 10£.31 Two years later, another 
amendment to the 1765 act allowed the two upper courts to use summary 
procedures in cases under 20£, thus extending their monetary limitations 
from 10£ to 20£.32 These amendments demonstrate the perceived value of 
summary procedures in dealing with small claims. JPs continued to have 
exclusive jurisdiction over small claims under 3£.
4. Justices of the Peace, small claims, and the poor
The role and powers of Nova Scotia JPs, rather than “summary procedures,” 
were specifically addressed by an amendment to the 1765 statute that was 
enacted in 1774.33 The preamble to the amendment is instructive because 
it refers to the purpose of the Act and relates small debts to poor people. It 
reads: “[w]hereas it is thought that extending the powers of Justices of the 
Peace in causes for the recovery of small claims debts may contribute to 
the ease and relief of many poor people in this Province ....”34
By linking small debts with poor people and the adjudication of these 
claims by a minor judicial official, the legislature in 1774 was creating a 
model that we see today in current small claims courts in Nova Scotia. 
As for jurisdiction, the monetary limit on JP courts remained unchanged 
at claims under 3£, but all cases under 3£ had to be heard by two justices, 
rather than having really small debt actions under 20 shillings heard by 
one justice.35
Compared with the earlier 1765 statute, the 1774 version set out a 
detailed new procedure. After a general directive that any orders relating to 
debts to be paid should be in alignment with Equity and Good Conscience, 
the procedure set out the following steps to be followed when adjudicating 
small debt claims:
(a) The defendant is allowed to produce evidence about his alleged 
debt, such as receipts or other evidence that the debt has been 
paid, either in whole or in part. Presumably, the plaintiff will have 
previously submitted evidence to support the debt claims, and that 
evidence would be required to support the issuance of a summons 
to the defendant by the plaintiff and directed to Provost Marshall, 
his Deputy or Constable.
31. Ibid, Preamble.
32. NS	Statutes	at	Large, Vol I, 13/14th ed, 1773, Geo 3rd Cap 9 at 181.
33. NS	Statutes	at	Large, Vol I, 15th ed, 1774, Geo 3rd Cap IV at 191.
34. Ibid.
35. As was the case with the 1765 statute.
Small Claims Disputes in Nova Scotia and 973
Access to Justice
(b) The justices then examine and inquire into the merits of both 
accounts and take note of any payments that might have been made 
by the defendant. Justices can also ask for additional evidence to 
be provided by both parties to determine the actual amount of the 
debt that is due.
(c) In their discretion, the justices can order payment of what is 
owing, at such different times and periods as they think reasonable 
and suitable to the circumstances of the debtor and with as little 
prejudice as possible to the creditor. This procedure, providing for 
what appears to be an installment method of payment, is entirely 
novel and much like arrangements that a modern small claims 
court might provide.36
JPs are also authorized to award costs to either party with no appeal 
possible for costs under 20 shillings.37 If the defendant is summoned to 
appear before the court and fails to do so, without good reason, or does 
not comply with an order of the JPs, the justices are authorized to seize the 
goods of the debtor and can commit their debtor to jail for two months. 
Justices are also limited to charging fees of no more than 4 shillings, 10 
pence.38
For the first time, the legislature in its 1774 Act specifically excluded 
a number of causes of action from the jurisdiction of JPs. These include 
(1) any debt action for rent arising from the lease of lands, (2) contracts 
for the purchase and sale of land and (3) any action or tort concerning 
matrimony.39
During the period from 1774 to 1790 the jurisdiction and authority 
of the JPs was expanded to include: making regulations to prevent sheep 
rustling,40 seizing and impounding cattle for any trespasses they might 
have committed, as well as trying cases of cattle trespass in a summary 
way for damages caused,41 and arresting non-paying debtors.42 Although 
these new powers were not as extensive as those exercised by their British 
counterparts they represented steps in the same direction.
By 1790, apparently there was enough uncertainty about the scope 
or extent of the jurisdiction JPs had, that legislation was enacted to make 
36. Supra note 33, s 1.
37. Ibid.
38. Supra note 33, s 2.
39. Ibid, s IV.
40. NS	Statutes	at	Large, Vol I, 1779, Geo 3rd Cap I at 215.
41. NS	Statutes	at	Large, Vol I, 1784, Geo 3rd Cap 4 at 240. The authority granted to JP’s was 
because of the high costs of applying to the Superior Courts for a Writ of Replevin. Such applications 
could now be heard by 2 JP’s. 
42. NS	Statutes	at	Large, Vol I, 1786, Geo 3rd Cap 9 at 251, 551-552.
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it clear that the justices did not have jurisdiction to try cases of rent due 
and owing or cases involving Trover or Conversion of goods or cases 
involving assault and battery or false imprisonment; in other words torts 
committed in relation to goods or to the person. Finally, it was thought 
necessary to make it clear once more that JPs could not hear any action 
where title to land might	become an issue.43
5. Dedicated, separate, small claims courts
a. The Rotation Court
Between 1792 and 1824 the Nova Scotia Legislature made several 
attempts to create and establish special courts dedicated to the hearing 
and resolution of small monetary disputes. In what might well have been 
the first “stand alone” small claims court dedicated to the adjudication of 
civil actions involving small debts, the legislature established a “Rotation 
Court.”44 It operated within the Town and Peninsula of Halifax and was 
composed of three JPs who attended the court for a period of one month at 
a time. Two justices were changed every month, presumably to prevent too 
much familiarity developing between the justices and litigants. The Court 
had the same civil jurisdiction that a single JP had enjoyed previously 
when sitting alone.45 This meant that the Rotation Court could hear cases 
involving small debts under 3£, but not cases involving torts.
The Rotation Court was authorized to swear witnesses and “to 
administer justice according to Equity and Good Conscience.”46 Two JPs 
had to agree on every decision and appeals were available to the Inferior 
Court of Common Pleas where cases could be heard on evidence certified 
by the Rotation Court.47 In 1801, to make it clear that the Rotation Court 
had exclusive jurisdiction in civil cases and small claims in the Town of 
Halifax and the Peninsula, the summary jurisdiction conferred upon JPs 
sitting singly or in pairs in this jurisdiction was taken away and vested in 
the Rotation Court.48 This court seems to have operated at least until 1804 
after which time there is no reference to it in the statute books.
b. The Court of Commissions
In 1817, the Nova Scotia legislature created a second “stand alone” court 
called the Court of Commissions, to hear “all actions not exceeding 10£ 
43. NS	Statutes	at	Large, Vol I, 1790, Geo 3rd Cap 8 at 281 ss 1-3.
44. NS	Statutes	at	Large, Vol I, 1792, Geo 3rd Cap 14 at 304 ss 1-5.
45. Ibid, s 6.
46. Ibid.
47. Ibid.
48. NS	Statutes	at	Large, Vol I, 1801, Geo 3rd Cap 15 at 450 ss 1-3.
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in a Summary Way.”49 The Court was staffed by five “fit and proper 
persons” in each County or District in the Province.50 They were granted 
Commissions, similar to those given to JPs, and given authority to sit in 
each County or District. The preamble to the statute emphasized that a 
summary process was beneficial to the public because it was inexpensive. 
The Court consisted of three persons with Commissions.51 The procedure 
to be followed was not outlined in great detail beyond stating that the 
commissioners could examine witnesses on oath and render judgment 
“with the least possible delay.”52 An appeal on judgments over 5£ to the 
Supreme Court was available. The Supreme Court was directed to hear 
appeals “de novo” in a summary way or by a jury if the court thought that 
it was necessary.53 Appeal judgments were limited to 10£.54
The civil actions triable by the Court of Commissions were not limited 
to actions for debt. The statute gave the Court authority to hear actions in 
trover, assault and battery, as well as trespass to lands where title was not 
in question, Replevin, special actions on the case for Slander, or any other 
personal action where the damage did not exceed 5£.55 The Court was 
excluded from hearing cases where title to land was in question. This fairly 
extensive jurisdiction to hear tort actions gave the Commissions Court a 
much broader subject matter jurisdiction than the JPs received under their 
1807 Act. There was one limitation put upon the Court of Commissions. 
The Act allowed the defendant to object to the jurisdiction of the Court 
provided the defendant did so before the trial began.56
c. The Halifax Court of Commissions
Seven years later (1824) the legislature created a Commission Court for 
Halifax.57 However, it appears that such a court had already been created 
for Halifax, as well as other districts in the Province, and the 1824 statute 
seems to have been passed to officially sanction the creation of that 
court.58 The provisions governing the Halifax Court of Commissions were 
basically the same as the 1817 statute that governed Courts of Commission 
49. An Act for the Summary Trial of Actions—NS	Statutes	at	Large, Vol III, 1817-1826, Geo 3rd Cap 
XI at 10.
50. Ibid, s I.
51. Ibid.
52. Ibid, s III.
53. Ibid, s IV.
54. Ibid, s V.
55. Ibid, s IX.
56. Ibid.
57. An	Act	Relating	to	the	Court	of	Commissioners	at	Halifax-NS	Statutes	at	Large, Vol III, 1824, 
Geo. 4th Cap XXXVI at 193.
58. Ibid, Preamble.
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around the Province.59 A similar Commission Court would be created in 
three counties in Cape Breton twelve years later (1836).60
By comparison with the earlier Halifax Court of Rotation, the 
jurisdiction of the Halifax Court of Commissions was considerably 
greater. Not only was the monetary limit higher, (10£ compared to 3£) but 
the Commission Court was not limited to debt actions and could also hear 
a fairly wide range of personal tort actions (if not objected to in a timely 
manner). It is not clear how long the Courts of Commission continued to 
operate. The last reference to the Halifax Court in the statute books was 
in 1840.61
Between 1807 and 1842 the legislature passed enactments that both 
consolidated and made changes to summary procedures as well as the 
monetary jurisdiction of the higher courts in Nova Scotia and the JPs.62 
For example, the Supreme and the Inferior Court of Common Pleas 
were authorized to apply summary procedures in small claims disputes 
involving debts up to 20£ instead of the previous 10£.63 The exclusive 
jurisdiction of JPs over small debts under 3£ remained unchanged but, 
under the new amendments, could be heard by a single JP rather than two. 
Two JPs were still required to hear cases involving 3£ to 5£64 but if such 
cases involved difficult questions of law, they were required to be heard by 
either of the two upper courts.65
In 1822, the authority of the all courts to order payment of a proven 
debt by installments was eliminated as was any reference in legislation to 
“Poor People” or to the use of Equitable principles by courts or JPs when 
making their decisions in small claims cases.66 The jurisdiction of JPs 
59. Ibid, s V-X.
60. An Act to Establish Courts of Commissions in the Island of Cape Breton-NS	Statutes	at	Large, 
1836 Cap XX at 22.
61. See the Table of The Acts of the General Assembly of the Province of Nova Scotia, 1840 Cap 100 
at 99. There was no reference to the Court of Commission for the Island of Cape Breton.
62.  These included: An Act for the Summary Trial of Actions, 1807 Statutes at Large. (1805–1816) 
Cap XII at 17 [Act of 1807]; An Act for the Summary Trial of Actions, (1822) Statutes at Large (1823-
1826) Vol. III, Cap XXX, at 134 [Act of 1822]; An Act to Improve the Administration of the Law, 
and to reduce the number of Courts of Justice within the Province and to diminish the expense of the 
Judiciary therein, 1841 SNS (1841–1843) Cap III at 12 [Act of 1841]; and An Act for the Summary 
Trial of Actions Before Justices of the Peace, 1842 Statutes at Large (1841-1843) Vol. III, Cap XXXIII 
at 56 [Act of 1842].
63. Act of 1807, supra note 62, s 1.
64. Ibid, s II.
65. Ibid, s VII.
66. Act of 1822, supra note 62, s 11.
Small Claims Disputes in Nova Scotia and 977
Access to Justice
continued to be limited to small claims under 5£.67 Until it was increased 
to 10£ twenty years later.68
The Inferior Court of Common Pleas was abolished by the legislature 
in 1841.69 Two reasons appear to have been the impetus for such change. 
Firstly, it was thought that two Superior Courts were too expensive to 
maintain, which led to undue delay and loss of time for citizens because 
these courts did not meet frequently enough. Secondly, the administration 
of justice by the Supreme Court was considered to be more effective than 
that of the Inferior Court of Common Pleas. The result of this change was 
to make the role of JPs in the Nova Scotia legal system more important 
than ever.70
Prior to 1842 it was not clear whether legislative enactments 
authorizing the use of summary procedures applied to JPs and their courts. 
In all probability JPs assumed they had the legal authority to do so. Perhaps 
it was to clarify their situation that the legislature in 1842 enacted “An Act 
for the Summary Trial of Actions Before Justices of the Peace.”71 This 
Act was, by far, the most comprehensive statute governing the work of 
JPs including their jurisdiction and procedures to be used in small claims 
disputes, that had been passed up to that time.
6. Problems with Justices of the Peace as adjudicators
Although JPs were a critically important part of the early administration 
of justice in Nova Scotia, there were problems with their judicial 
performance. These difficulties were recognized by the JPs themselves, 
and by disgruntled litigants.72 As a result, John Marshall, Chief Justice of 
the Courts of Common Pleas and President of the Session in Cape Breton, 
was prompted to write “A Guide for the JP and Country & Township 
Officers in N.S.” to assist them in carrying out their functions. The first 
edition was published in 1836 and a second edition followed ten years 
later in 1846. Marshall compared Nova Scotia JPs to their counterparts in 
the UK:
“Although in general selected from the most suitable persons, (in NS) yet 
the greater number, as may reasonably be supposed, are but of ordinary 
education and attainments, and nearly all, from necessity being engaged 
in private activities, they have but little leisure time for the acquisition of 
any particular knowledge of the laws.”73
67. Ibid.
68. By the Act of 1842, supra note 62, s 1.
69. Supra note 62.
70. See the Preamble to the 1841, supra note 62.
71. Supra note 62.
72. Supra note 26 at IV-VI.
73. Ibid at IV, V.
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Marshall explained that Nova Scotia JPs were generally uninformed 
about the nature and extent of their authority, as well as how to discharge 
their duties. As a result, they frequently delayed matters or declined to act. 
In some cases, having started to hear a case, they were forced to suspend 
proceedings because they encountered legal issues with which they could 
not cope.74
Not only were Nova Scotia JPs deficient in their knowledge of Nova 
Scotia laws and the extent of their authority, they did not have the means 
to acquire the necessary legal knowledge. As Marshall explains, English 
textbooks dealing with the office of a JP were not only expensive, but also 
they made no reference to Nova Scotia statutes dealing with the Office.75 
Marshall also points out that Nova Scotia JPs had access to only a few 
general Nova Scotia statutes.76 Marshall’s publication used the 1842 
Nova Scotia Act as the basic source governing the use and application of 
summary procedures because, in his view, it represented the applicable 
law at the time of his second edition in 1846.77
7.	 The	first	stumbling	attempts	at	law	reform	in	Nova	Scotia
a. General statutory reform
The first volume of Nova Scotia statutes, covering the period 1765 to 1804 
was difficult to obtain so few JPs had the benefit of this publication as 
a source of Nova Scotia law. Marshall laments the fact that in 1832 the 
legislature had directed a panel of Review Commissioners to review the 
practice and procedures of Courts of Law and Equity in Nova Scotia and 
to report on the expediency of reforming them.78 The Commissioners were 
also charged with revising and consolidating the laws of the Province. 
Unfortunately, by 1837 the Commissioners had still not reported back to 
the legislature and the statute which authorized the review, revision reform 
was repealed.79 Thus,	 ended	 the	first	 attempt	at	 statutory	 law	 reform	 in	
Nova Scotia.
74. Ibid at V.
75. Ibid.
76. Ibid.
77. Supra note 62.
78. Ibid at VI, VII. Passed in 1832, Cap XLII, s III, at 164. This Act directed the Review 
Commissioners to “simplify the practice and proceedings of the Courts and reduce the expense, costs 
and charges of bringing actions or suits. In addition, the Commissioners were charged with making 
recommendations with regard to revisions of statutes or proposing alterations to the laws and statutes 
of the Province. This statute may have represented the first law reform initiative in Nova Scotia of an 
organized nature.
79. An	Act	 to	Repeal	 the	Act	 for	appointing	commissioners	 to	 inquire	 into,	and	report	upon,	 the	
expediency	of	reforming	the	practice	and	proceedings	of	the	Courts	of	Law	and	Equity	and	revising	
and	consolidating	the	laws	of	the	Province, SNS 1837–1840, Cap LV at 43. 
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As far as summary trials or summary procedures applicable to the 
adjudication of small debts or other small claims in the Supreme Court is 
concerned, the Act of 1822 was still in effect in 1845 when an amendment 
was enacted.80 This amendment required that all actions for the recovery of 
debts between 5£ and 20£, brought in the Supreme Court, use a summary 
procedure similar to that used by the JPs. The change was necessary because 
the practice in the Supreme Court previously had been to use juries as fact 
finders but this was found to be too formal and too expensive.81 Under the 
procedure used by JPs no juries were used unless requested by either party.
b.	 Access	to	justice:	The	self-represented	litigant
In 1850 the Nova Scotia legislature passed an Act that had an important 
impact on the issue of access to justice.82 Prior to this time, it appears that 
aggrieved citizens could not represent themselves in the Superior Courts 
of the Province. The Act of 1850 allowed citizens who had voted or paid 
Property and County Taxes to “Plead and Reason in any of Her Majesty’s 
Courts of Judicature in the Province, enjoying all the same rights, and 
privileges as were then enjoyed by Barristers, Proctors and Advocates.”83 
The inference is that citizens who could not meet these requirements could 
not appear in court and represent themselves. They were denied the right 
to pursue any legal rights they might have had and to have those rights 
adjudicated upon. Judging by the procedure outlined in the various statutes 
covering JPs and their use of summary procedures for small claims, it is 
extremely unlikely that lawyers represented litigants in these courts.
The statute of 1842 continued to be the governing statute in relation to 
the jurisdiction of JPs and their procedures. In the years following 1851, 
up to 1860, there were several minor changes brought about by legislative 
amendments. JPs were allowed to deliver “Default Judgments”84 and to 
sue executors and administrators85 but were deprived of their membership 
in any local committees established to set out or plan roads.86
80. An Act in relation to The Trials of Summary Cases in the Supreme Court, SNS 1845-1847, Cap 
X at 16 s I.
81. Ibid at 17.
82. An Act to Authorize Her Majesty’s Subjects to Plead and Reason for Themselves or Others in all 
of Her Majesty’s Courts within the Province, SNS 1850, Cap II at 34.
83. Ibid.
84. An	Act	Relating	to	Proceedings	Before	Justices	of	the	Peace, SNS 1854, c 17.
85. An Act to Amend Ch 131 RSNS “Of No Jurisdiction of Justices of The Peace in Court Cases 
(indebt), SNS 1855, c 17 at 39.
86. Of	Laying	Out	Roads	Other	Than	Great	Roads, RSNS 1860, c 27 at 22, amending RSNS 1851, 
c 62.
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c. Reform of the Courts
i.	 Stipendiary	or	police	magistrates	for	the	Province
As of 1860, Halifax enjoyed the services of Stipendiary Magistrates, but 
the rest of the Province did not.87 This changed in 1864 with the passage 
of legislation that provided for the appointment of Stipendiary or Police 
Magistrates in all of the Counties and Districts of the Province.88 These 
Magistrates were authorized to act as a Police Court and charged with the 
preservation of public peace and good order, much like ordinary JPs but 
with much more emphasis upon criminal matters. They were empowered 
to hear “in a Summary Way” all larcenies where the value of stolen goods 
was not more than $20.00, as well as criminal assaults and batteries, petty 
trespasses and breaches of the peace.89 They also had civil jurisdiction in 
all matters that JPs had.90
The year 1864 also brought changes to the way the monetary jurisdiction 
of JPs was expressed. Gone was the reference to English currency and 
in its place Canadian currency terms were used. The statute governing 
JPs provided that actions in debt under $20.00 could be heard by one JP 
but debts between $20.00 –$80.00 required two JPs.91 The statute further 
provided that JPs were to use the same Rules in Summary Form and were 
subject to the same defences as if the suit was brought in the Supreme 
Court.92 Either party could ask for and obtain a Jury Trial if the amount 
in question was between $20.00 and $80.00.93 Presumably $20.00 was 
considered in 1864 to be equivalent to the much earlier historical limits of 
3£ or 5£ and $80.00 the equivalent of 20£. In 1865,94 the subject matter 
of JPs jurisdiction was extended to allow them to hear cases involving 
citizens who harboured deserting seamen. Those found guilty could be 
fined up to $40.00.
ii. The re-establishment of County Courts
County Courts were re-established in Nova Scotia in 1874 in seven Counties 
and Districts.95 These courts were intended to serve as intermediate courts 
87. Stipendiary Magistrates in Halifax had been granted the same jurisdiction as two Justices of the 
Peace by legislation in 1860. See SNS 1860, c.34 at 23.
88. An	Act	for	Appointment	of	Stipendiary	or	Police	Magistrates, RSNS 1864, c 15 at 18.
89. Ibid, s 6.
90. Ibid, s 18.
91. Of the Jurisdiction of Justices of the Peace in Civil Cases, RSNS 1864, c 128, s 2.1.
92. Ibid, s 2.
93. Ibid, s 3.
94. An Act to Amend Ch. 128 of the Revised Statutes of Nova Scotia of the Jurisdiction of Justices of 
the Peace in Civil Cases, SNS 1865, c 5, ss 1-2.
95. An Act to Establish County Courts, RSNS 1876, c 18, s 18.
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between the JPs and the Supreme Court.96 The goal was to reduce the 
workload of the Superior Court and make its operation more efficient by 
removing minor cases from its jurisdiction.
The jurisdiction conferred on the new County Court in 1874 was 
stated as being “all actions ex-contractu where the Debt or Damages do 
not exceed $400.00 and all actions in tort where the claims for damages 
does not exceed $200.00.”97 Certain actions were expressly excluded 
from the jurisdiction of the court including: Title to Land, The Validity of 
Wills, Breach of Promise and Criminal Conversation.98 The 1874 statute 
also abolished the summary jurisdiction of the Supreme Court in cases 
involving less than $80.00.99 Judges of the County Court were required 
to have at least seven years experience as a barrister.100 Although County 
Court Judges were ex-officio justices of the peace in and for the County 
or District in which they resided, they could not issue any civil process 
as JPs.101 In 1874, the County Courts had an overlapping or concurrent 
jurisdiction in small claims matters with JPs for claims under $80.00.
iii. The creation of Municipal Courts
Municipal Courts were created by statue in 1886 by the Nova Scotia 
Towns Incorporation Act, which gave them jurisdiction to try to determine 
in a Summary Way, without a jury, all civil actions or dealings “ex 
contractu” where the cause of action did not exceed $80.00.102 The later 
enacted “Municipal Courts Act” (1900) repeats this provision and gives 
the Municipal Court all the powers and jurisdiction in civil matters, 
already conferred upon two JPs or Stipendiary Magistrates.103 Cases were 
to be tried upon the same rules of law and subject to the same defences as 
were applicable in the Supreme Court with evidence based upon viva voce 
testimony of witnesses or written dispositions.104 Municipal Courts were 
presided over by Stipendiary Magistrates.
96. “Small Claims,” a Study Paper prepared by Professor Roane Skene, Dalhousie Law School, for 
the Nova Scotia Law Reform Advisory Commission, 31 December 1974, at 6 [Skene].
97. Supra note 95, s 15.
98. Ibid. 
99. Ibid, s 27.
100. Ibid.
101. Ibid, s 34.
102. An	Act	to	Amend	and	Consolidate	the	Acts	Relating	to	Towns	Incorporation	Act, SNS 1895, c 4, 
s 198.
103. Municipal Courts Act, RSNS 1900, Vol 2, Title XXIV, ss 9, 9(4).
104. Ibid, s 36.
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iv. City Courts
Around the same time that Municipal Courts were established, City 
Courts were created by the cities of Halifax and Sydney pursuant to their 
City Charters.105 Sometime after 1886 a City Court was established in 
Dartmouth. City Courts had a civil jurisdiction of $500.00, similar to that 
of the Municipal Courts.106
v. 1900–1960: Jurisdictional Problems: Concurrent jurisdictions
As a consequence of these historical legal developments, by 1900 in 
Nova Scotia a number of courts existed with overlapping or concurrent 
jurisdiction to deal with small civil claims. These included Justices 
Courts, County Courts, Municipal Courts, City Courts, and Stipendiary 
Magistrates Courts, all with jurisdiction up to $80.00, and concurrent from 
$20.00 upward with the Supreme Court.
In 1913, the Nova Scotia Barristers’ Society expressed its concern 
with the multiple court jurisdictions over small claims. The Bar was 
also distressed by injustices caused by the alleged incompetence and 
dishonesty of some of the judges or other adjudicators presiding over the 
lower Courts.107 This may have been partially due to the fact that judicial 
officers were dependant on fees for part of their remuneration.
vi.	 Provincial	Magistrates
In 1938, an important step was taken to improve the system of Magistrates 
Courts with the creation of a province wide system of provincial 
magistrates appointed on a full-time basis with at least three years 
legal experience.108 The magistrates were paid adequate salaries with a 
jurisdiction to perform the judicial function of a stipendiary magistrate and 
one or two justices of the peace.109 In 1942, new police magistrates were 
given additional jurisdiction over Municipal Courts whenever requested 
to do so by the attorney general and their title was changed to that of 
provincial magistrates.110 The changed title more accurately described 
their functions, and in 1955 provincial magistrates were required to have 
five years at the bar rather than three.111
105. Skene, supra note 96 at 7.
106. Ibid at 13.
107. Ibid at 7-8.
108. Ibid at 9.
109. Ibid.
110. SNS 1942, c 27, s 5.
111. SNS 1955, c 43, s 9.
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By 1950 provincial magistrates were handling a heavy case load, with 
seven provincial magistrates trying 13,000 cases per year.112 By comparison, 
seven Supreme Court Judges heard 66 ordinary cases, 31 appeals and 84 
divorce cases. Except for District #1, Halifax county, County Court Judges 
were seriously underutilized.113 A Committee on the Administration of 
Justice, appointed by the Nova Scotia Barristers Society in 1963, noted the 
uneven distribution of the judicial workload and considered whether the 
County Court should be abolished. However, in spite of their speculation, 
the Bar did not propose such a change in its final report.114
8. Summary: Four relevant historical factors
From 1722 to 1973, Nova Scotia legislatures and courts struggled to 
develop an effective legal mechanism to handle minor disputes. The 
preceding historical review indicates that there were four factors that 
played a significant role in that struggle and were also influential factors 
in the development of our present Nova Scotia Small Claims Court. The 
four factors were (1) the important role played by JPs as legal adjudicators 
of minor disputes, (2) the development and use of so-called summary or 
simplified procedures for small claims disputes, (3) the creation of special 
tribunals to handle small claims and (4) the public confusion caused by 
having a number of different courts with the same jurisdiction to adjudicate 
minor disputes. All four factors were still exerting their influence in 1973 
when Professor Skene undertook her research.
III. The Skene Report
1. The situation in 1973–1974
In 1973, the Nova Scotia Attorney General asked the then Nova Scotia 
Law Reform Advisory Commission, established in 1969,115 to explore 
the feasibility of creating a “stand alone” small claims court. Dalhousie 
Professor L Skene was commissioned to prepare a study paper on the 
subject for the Commission.116 The study paper was intended to identify 
existing deficiencies in the way the legal system processed small claims 
disputes in Nova Scotia.
To accomplish her task, Professor Skene had first to gather relevant 
empirical data. To do this, she interviewed members of the Nova Scotia 
112. Skene, supra note 96 at 9, quoting JM Beck, the government of Nova Scotia (__) at 67 referring 
to the Halifax Chronicle Herald, 13 March 1951.
113. Ibid.
114. Ibid at 10.
115. An Act to Provide for a Law Reform Advisory Commission, SNS 1969, c 14 as amended by SNS 
1976, c 37.
116. Supra note 96.
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legal community and circulated a questionnaire to court officials, primarily 
court clerks. Sixty-five questionnaires were circulated to determine which 
courts were dealing with small claims, the volume of cases filed and heard, 
the subject matter of the claims, the type of court procedure used and the 
usual outcome.117 The courts involved in the survey were the City Courts of 
Halifax, Dartmouth and Sydney, Municipal Courts, Provincial Magistrates 
Courts and County Courts.118
a. What the research revealed
Professor Skene’s research revealed that although there appeared to be 
over- lapping jurisdictional authority in relation to several different courts, 
most small claims actions were brought in the City Courts of Halifax, 
Dartmouth and Sydney, presided over by judges of the Provincial Court, 
and in County Courts across the Province.119 In rural areas, small claims 
were primarily brought in the County Courts.120 Very little civil jurisdiction 
was exercised by 1974 in the Provincial Magistrates Courts, Municipal 
Courts, or Justices of the Peace Courts.121 The one exception appears to 
have been the Truro Magistrates Court.122 The total number of small claims 
or minor disputes filed in the courts in 1973 was 1,267, of which only 3.6 
per cent went to a hearing.123
The data also showed a dramatic decrease in the number of small 
claims, both filed and heard, in the City Courts of Halifax and Dartmouth 
over the period 1964 to 1973. These decreases amount to 83 per cent 
for the Halifax Court and 76 per cent for the Dartmouth City Court.124 
There appear to have been two major causes of such a decrease in volume. 
Ineffective, confusing court procedures were one cause, the other was 
117. Ibid at 28. See also Table “A” at 37(o) and 37 (p) and at 29-32. The questionnaire also asked 
questions regarding judges, circuits, court staff, number of sitting days, percentage of default 
judgements and the number of appeals.
118. Justices of the Peace were not canvassed because they no longer exercised any civil jurisdiction. 
The Nova Scotia Supreme Court was not convened because, in the opinion of Professor Skene, very 
few small claims would be brought in this court because it had no original jurisdiction in actions to 
recover debt or liquidated demands under $100 and costs were too high (ibid, ch I at 3).
119. Ibid at 27 (a), 29.
120. Ibid. Small Claims accounted for 60% of the total workload in some county courts and as low as 
5% in others. See ibid at 30.
121. Ibid. Based upon the data provided in Table “B,” 41.5% of all small disputes in 1973 were being 
brought in the three City Courts, 50.5% in the County Courts and 9% in the single Magistrates Court 
in Truro. The County Court in the Pictou–New Glasgow area accounted for 39% of the total County 
Court case volume.
122. Ibid at 29. In 1973, 118 small claims cases were filed in this court. 
123. This total and the hearing percentage were calculated using the figures in ibid, Table “B.”
124. Ibid at 36(e), 36(k). The number of civil writs issued out of the Halifax Court dropped from 2304 
in 1964 to 374 in 1974. The number of civil writs issued in Dartmouth City Court were 252, which 
dropped to 60 in 1973.
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an ineffective enforcement of judgment process.125 The fact that there 
was also a high percentage of cases that resulted in orders for default 
judgments contributed to the problem.126 As Professor Skene noted, “[t]
he vast majority of small claims cases in the courts end in judgments-
defendant are not defending actions, in at least some of which they have 
a defence.”127 She therefore concluded that “defendants are not using the 
courts.”128 The Skene data indicated an access to justice problem, even 
though not identified as such, a problem that was exacerbated by the costs 
involved in bringing an action.129
Professor Skene’s research also indicated that most plaintiffs were 
business or professional people thus creating the impression that small 
claims disputes no longer involved ordinary, low-income citizens as 
litigants. To use her words “…the courts are being used as collection 
agencies and not as “peoples courts”—courts for individual litigants to 
prosecute claims cheaply and informally without the need for a lawyer.”130 
“Individual litigants rarely use the courts.”131
b. Types of small claims cases and other data
The most prevalent small claims cases involved (1) monies owing on 
a financial agreement; (2) goods, sold, delivered and not paid for; and 
(3) services rendered and not paid for.132 Plaintiffs tended to be finance 
companies, retailers and workmen while defendants were represented 
by consumers, borrowers and automobile owners.133 Plaintiffs won 66 
per cent of the time in the County Court134 and 90 per cent in the City 
Courts.135 The fact that the courts granted default judgments in 63 per cent 
of the cases affected these percentages.136 Claims under $50.00 were not 
pursued in rural areas and claims under $100.00 accounted for 33 per cent 
125. Ibid at 164(e), (g).
126. Ibid at 30. The average percentage of Default Judgements was 63% of all cases filed, with a 
range of 5% to 95% in individual court.
127. Ibid at 164. 
128. Ibid at 37(m).
129. Ibid at 37(j). The Report estimated that costs amounted to 25% of a $100 claim.
130. Ibid at 37(m).
131. Ibid at 164. 
132. Ibid at 30, 164.
133. Ibid.
134. Ibid. This is an average based upon data in Table “K.”
135. Ibid at 30.
136. Ibid. The actual percentage of default judgements ranged from 5% to 95% depending upon the 
Court.
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of the total number.137 Claims under $250.00 accounted for 66 per cent of 
the total claims.138
c. The most serious problem discovered
The most serious problem with small claims disputes revealed by Professor 
Skene’s Study Paper was a dramatic decrease in the total number of small 
claims, both initiated and heard in the courts of Nova Scotia. In the City 
Courts of Halifax and Dartmouth court statistics showed a decrease in 
volume of cases of 83 per cent for Halifax City Court and 76 per cent for 
the Dartmouth City Court.139 County Court statistics do not appear to have 
been available for comparison purposes, nor was it clear how the 1,267 
total cases filed in the Nova Scotia Courts in 1973 compared with earlier 
years. The fact that only 3.6 per cent of cases initiated went to trial (were 
heard), and the fact that 63 per cent of the cases ended with a default 
judgment being issued, provides evidence of a serious problem.
d.	 Remedies	suggested
To reverse the trend of diminishing volumes, Professor Skene recommended 
that a special small claims procedure be developed and put into use in 
the County Courts, rather than create a separate, new Small Claims Court 
for Nova Scotia to handle minor disputes. She further recommended that 
the existing City Courts of Halifax, Dartmouth and Sydney continue to 
exercise concurrent small claims jurisdiction over disputes under $500.00 
and that the existing civil jurisdiction of Provincial Magistrates Courts, 
Municipal Courts and Justices of the Peace Courts be abolished.140
2. Rationale for the recommendations
a.	 To	use	the	existing	County	Courts
Professor Skene explained that it was preferable to use the existing County 
Courts to hear small claims disputes for a number of reasons. First, 
existing County Courts were already handling most of the small claims 
disputes in rural areas and County Court Judges and their staff could easily 
adjust to the newly proposed special small claims procedures. Additional 
reasons included the fact that the execution process of the County Court 
appeared to be working quite well and could be adapted to deal with 
small claims and the fact that County Courts were already conveniently 
located throughout the Province.141 There was the additional important 
137. Ibid at 31.
138. Ibid.
139. Ibid at 32.
140. Ibid at 165-166.
141. Ibid.
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factor that use of existing courts would avoid the cost of creating a new 
separate and independent Small Claims Court. Professor Skene no doubt 
had this in mind when she made her recommendations, but she did not 
specifically include this factor as part of her reasons for making the choice 
and recommendation she did.
b. To develop a new, special procedure for small claims adjudication
Professor Skene’s expressed hope was that the new, special procedure 
would provide a straight-forward, simple and inexpensive means of 
litigating small claims that would be understood by both parties. As she 
explained, the procedure would improve access to justice:
It will ensure that justice is done, and will be seen to be done, in all cases, 
no matter how small the amount in dispute, and no litigant will have to 
forgo a valid claim because it is uneconomic to pursue it. The Court will 
be a “peoples court” in which litigants will be encouraged to prosecute 
and defend their own claims without legal advice and the court forms 
and general procedure will be specially geared to the man in the street142
Professor Skene was willing to depart from her ideal vision to the extent 
that she agreed that litigants should be able to have legal representation if 
they so desired. However, she also recommended that there should be no 
recovery of fees from the opposing party143 thereby hoping to discourage 
lawyers from taking on small claims cases. In her outline of the new 
procedures, Professor Skene suggested that hearings should be presided 
over by a judge who would not be bound by the rules of evidence, that 
costs should be limited to no more than 15 per cent of judgments and 
appeals of the decisions of Small Claims Court Adjudicators should go to 
the Appeal Division of the Nova Scotia Supreme Court.144
3.	 Concluding	Comments
Professor Skene’s report revealed a very disturbing state of affairs with 
regard to the litigation of small claims in Nova Scotia. Would-be litigants 
were not using the courts to settle their minor disputes for a number 
of reasons, including overlapping court jurisdictions, which caused 
confusion, as well as ineffective court procedures, lack of court personnel 
to help them with their claims, a judgment enforcement procedure that 
was inadequate, and high costs. All these factors resulted in a serious 
decrease in the number of cases filed and heard. Professor Skene’s Report 
was valuable in pinpointing the reasons for the unacceptable situation. Her 
142. Ibid at 173. 
143. Ibid.
144. Ibid at 170-172.
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major recommendation, to create a special simplified procedure to be used 
by the County Courts made sense at that time and seemed to be a reasonable 
remedy for a bad situation that needed to be corrected. Whether it would 
change the fact that plaintiffs in small claims disputes in 1973 tended to 
be businesspeople or professional people, rather than ordinary working-
class citizens, remained to be seen. Would the changes, if implemented, 
produce a “peoples court” as Professor Skene seemed to want?145 The 
court-generated data relevant to actual court operations was limited and 
Professor Skene was therefore required to generate her own. As a result, 
she was forced to arrive at conclusions and propose recommendations 
with less than a complete dataset.
IV. Post Skene reaction
The Nova Scotia Law Reform Advisory Commission did not publish a 
Reform Project Report on small claims as a result of Professor Skene’s 
Study Paper. However, in 1975 Judge Gunn, President of the Commission 
at that time, prepared draft legislation creating a new Small Claims Court, 
which he presented to the Commission. After a review of Judge Gunn’s 
proposal, the Commission decided not to adopt his recommendation for a 
new and separate court for small claims because it would be too expensive. 
Instead, the Commission favoured “a simple procedure, similar to that used 
in the Small Claims Tribunal in New Zealand” to be used by the County 
Courts in Nova Scotia, as Professor Skene had recommended.146 A draft 
proposal was then prepared and circulated to members of the Nova Scotia 
Bar and other interested parties. In May 1980, the government introduced 
for 1st Reading, Bill 92, “An Act Respecting a Small Claims Court.”147 The 
government gave no explanation as to why it did not follow the Advisory 
Commission’s proposal for a simple small claims procedure to be used by 
the County Courts rather than establish the more expensive alternative of 
a separate Small Claims Court. An examination of House Debates does, 
however, provide some idea of the kind of dispute resolution mechanism 
members of the House had in mind.
145. Ibid at 173. Professor Skene expressed the hope that the new court would be a “people’s court” 
in which the litigants would be encouraged to prosecute and defend their own claims without the need 
for legal advice and that the court forms and general procedures would be specifically geared to the 
man in the street.
146. Nova Scotia, Advisory Law Reform Commission (1977–1979) at 7.
147. Nova Scotia House of Assembly, Debates and Proceedings, 52nd Parl, 2nd Sess, No 3 (12 May 
1980) at 2118 (Hon Harry Howe).
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1.	 What	the	legislators	were	looking	for
There seemed to be general agreement that the new mechanism had to be 
a separate “stand alone” court with a clearly defined jurisdiction. It had to 
be a court that was easily accessible, informal and quick, but just.148 It was 
viewed as a critical part of access to justice that would allow Nova Scotian 
citizens to have their legitimate claims heard and resolved without having 
to be represented by lawyers, thereby keeping costs down. 
When the then Attorney General, Harry Howe, introduced Bill 92 for 
first reading in May 1980, he explained that the purpose of the proposed 
Small Claims Court was to plug a gap that had developed in the Nova 
Scotia legal system. Citizens wishing to press small claims under $1,000 
had no court to go to. The existing Municipal Courts apparently were not 
functioning due to a lack of judges willing to sit149 and even if some courts 
were available, the cost of pursuing a small claim was too high to make it 
worthwhile.
During debates in the House the new Court was characterized as a 
“peoples’ court,”150 one in which persons of lower socio-economic status 
could have their day in court with an impartial and accessible arbiter.151 
NDP members of the House, who had spent more than a decade advocating 
for the establishment of a small claims court, suggested that the court 
should take a broad social justice approach to its work.152
a.	 Two	areas	of	disagreement
Although there was agreement in the House about the general nature of 
the new court, there were two issues that produced disagreement among 
the three political parties debating the Bill. The first involved the presence 
of lawyers in small claims court. Speakers for the Liberal party opposed 
their presence153 while the other two parties, Conservative and NDP, 
accepted their presence and involvement somewhat reluctantly but for 
different reasons. Conservative members argued that it was not feasible 
to exclude lawyers from the Court because there were many people who 
needed lawyers to effectively press their claims.154 They also argued that 
148. Nova Scotia, House of Assembly, Debates and Proceedings, 52nd Parl, 2nd Sess, No 1 (12 
March 1980) at 412 (David Muise).
149. Nova Scotia, House of Assembly, Debates and Proceedings, 52nd Parl, 2nd Sess, No 4 (21 May 
1980) at 2455 (Hon Harry Howe). 
150. Supra note 148 (David Muise).
151. Ibid at 2464 (Richard Weldon).
152. Nova Scotia, House of Assembly, Debates and Proceedings, 52nd Parl, 2nd Sess, No 7 (28 Feb 
1980) at 39 (J Akerman).
153. Supra note 148 at 2458.
154. Ibid at 2463 (Hon Laird Stirling).
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allowing lawyers to represent clients would facilitate access to justice. 
NDP members supported the presence of lawyers on the basis that there 
would be few of them in any event because of the way the rules were 
structured155 and most people would either defend themselves or have 
friends, family members or union representatives do so for them.156
The second issue of contention centered on the question of what type of 
person should decide disputes in the small claims court? The Conservative 
government sponsoring the Bill proposed having lawyers with adequate 
legal experience sit as adjudicators or part-time judges in order to reduce 
administrative costs to the Province.157 NDP members, on the other hand, 
argued that lay persons could serve as effective adjudicators, as was 
the case in England and Australia.158 They suggested that non-lawyers 
could use their common sense to arrive at just decisions, at least in less 
complicated cases.
b. Other concerns
Besides the two areas of disagreement, there were two  other issues 
mentioned by members in the course of debate. One was that the Small 
Claims Court might become dominated by collection agencies and 
insurance companies rather than individuals.159 The second concern was 
financial. It was suggested by one member of the House that the $100,000 
allocated for the Small Claims Court was inadequate and would only allow 
the court to operate on a limited scale.160
2. The Small Claims Court Act of 1980—C16161
The purpose of the Act, described in section 2, was to constitute a court 
where disputes within a monetary limit of $2,000 would be “adjudicated 
informally and inexpensively but in accordance with established principles 
of law and natural justice.”162 Sittings of the court were to be presided 
over, and hearings held, before an adjudicator rather than a judge.163 It was 
to be a Court of Record that would sit in court houses, council chambers 
and elsewhere, at such locations and times within a municipality as the 
155. Ibid at 2459 (J Akerman).
156. Ibid at 2460.
157. Ibid at 2453 (Hon. Harry Howe).
158. Ibid at 2460 (J Akerman).
159. Ibid at 2461 (Arthur Donahue).
160. Nova Scotia, House of Assembly, Debates and Proceedings, 53rd Parl, 2nd Sess, No 2 (9 April 
1980) (Len Arsenault).
161. An	Act	Respecting	a	Small	Claims	Court, SNS 1980, c 16.
162. Ibid, s 2(2).
163. Ibid, s 6.
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attorney general determined. The court was to be placed locally, in areas 
that were as convenient as possible for potential litigants.164
In an effort to restrict use of the court by third-party collection 
agencies, the Act provided that the claimant had to be one of the original 
parties to the contract or tort upon which the claim was based.165 The Act 
went further and gave the attorney general the authority to “prescribe the 
days and hours during which a corporate person or its agent or solicitor 
was precluded from appearing before the court.”166 The intent was “to 
facilitate the litigation of claims and defences of natural persons.”167 The 
Administrator of the court was a public servant appointed or designated by 
the attorney general.168
The subject matter jurisdiction of the court was limited to suits arising 
under a contract or tort where the amount in question did not exceed 
$2,000169 and to claims requesting the delivery of “specific personal 
property” with a value of less than $2,000.170 The Act also specifically 
excluded a number of claims including those for: (a) recovery of land, or 
an estate in land; (b) concerning the entitlement under a will, settlement, 
or an inheritance; (c) defamation or malicious prosecution; and (d) for 
general damages in excess of $100.171
A claimant or a defendant could appear at a hearing in person or by an 
agent and might be represented by counsel.172 Fees, costs and allowances 
were to be set by regulation.173 For the convenience of litigants, a hearing 
could take place after normal business hours as well as during business 
hours at a time that was most suitable to the parties.174 The Act also 
provided for the possibility that the Nova Scotia Legislature would add to 
the court’s subject matter jurisdiction.175
Adjudicators were authorized to admit as evidence any or all testimony 
or document or other thing that was relevant to the case, whether or not the 
evidence was given or proven under oath or affirmation or was admissible 
as evidence in a court.176 
164. Ibid, s 3(2), 5(2).
165. Ibid, s 5(1).
166. Ibid, s 5(2).
167. Ibid.
168. Ibid, s 7(1).
169. Ibid, s 9(a).
170. Ibid, s 9(b).
171. Ibid, s 10.
172. Ibid, s 16.
173. Ibid, ss 33(c), 33(h).
174. Ibid, s 22.
175. Ibid, s 9(c).
176. Ibid, s 28.
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Defendants were to be advised by the court clerk of the time within 
which any defence or counterclaim might be filed at the same time when 
the initial claim was filed by the plaintiff.177 However, the Act did not 
require the defendant to respond in any way if he/she chose not to do so. 
In cases where the defendant did not appear at the hearing, the adjudicator 
was authorized to make an order against the defendant, if satisfied that 
the defendant had been served and that the plaintiff would have been 
successful on the merits of the case.178 The Act also provided that an order 
of the Adjudicator could be made an order of the County Court and, as 
such, could be enforced as an order of that Court.179
Finally, either party could appeal an order or determination of the 
adjudicator to the County Court on three grounds.180 The appeal was to be 
in the form of a stated case made pursuant to the Summary Proceedings 
Act and the decision of the County Court was final.181
In 1986, the monetary jurisdiction of the Small Claims Court was 
increased to $3,00.00.182
V. The Court Structure Task Force Report (1990)
A decade after the Nova Scotia Small Claims Court was created, the Nova 
Scotia government established a special Task Force to review the existing 
structure and practices of Nova Scotia courts in general, including the 
newly created Small Claims Court.183 More specifically, the Task Force 
was instructed to review the jurisdiction, structure, organization, sitting, 
case scheduling and workload of Nova Scotia courts.184 But there was a 
more direct connection to small claims matters or disputes. The Task Force 
was directed to make recommendations that would “eliminate unnecessary 
delays and unduly technical litigation issues,” as well as recommendations 
that would “enhance” “access to justice” for the people of Nova Scotia 
through simple, efficient and expeditious dispute resolution systems,” all 
objectives the Small Claims Court was designed to achieve.185 As a result 
177. Ibid, s 20(1)(a).
178. Ibid, s 23.
179. Ibid, s 31.
180. Ibid, s 32(1). The three grounds allowed were: (a) It was erroneous in point of law, (b) it was in 
excess of jurisdiction and (c) it constituted a denial of natural justice. 
181. Ibid, s 32(2).
182. Small Claims Court Act, SNS 1986, c 64, s 2.
183. Nova Scotia Government, The Nova Scotia Court Structure Task Force (January 1990) [Task 
Force]. See Terms of Reference 1(a).
184. Ibid, 1(b).
185. Ibid, 1(c).
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of this direction, the Task Force devoted a special section of its Report to 
a review of the operations of the Small Claims Court.186 
To gather the necessary background data on the operations of small 
claims courts, the Task Force sought the views of the judiciary, the bar, 
court administrators, former litigants in the court and the public. A survey 
of community views and concerns was carried out by the Nova Scotia 
Public Legal Education Society in an effort to obtain some sense of the 
public’s perception of the efficiency and effectiveness of the general 
court system, including small claims courts. A questionnaire was sent to 
a broad group of some 230 community agencies, including professional 
associations, transition houses, counselling agencies, chambers of 
commerce, help lines, child welfare agencies, groups representing African 
Canadians, Indigenous Peoples, agencies dealing with immigration issues, 
women’s groups, disabled persons and human rights organizations. The 
intent was to tap into the broadest possible public experience with the 
Nova Scotia court system.187
The majority of survey responders focused their comments upon 
issues involving the Family and Criminal Courts rather than the 20 small 
claims courts in Nova Scotia.188 The Task Force also tried to obtain the 
views of former litigants in the small claims courts but the response was 
very limited.189 The Task Force also received advice from the Association 
of Provincial Court Judges, the Senior Solicitor in the Department of the 
Attorney General responsible for advising adjudicators, clerks of the Small 
Claims Court, and Adjudicators.190
1. The basic question
As the Task Force acknowledged in its report, it was committed to trying 
to simplify the general court structure.191 This required them to address 
the basic question of whether the Small Claims Court should continue to 
operate as a “stand alone” court dealing exclusively with small claims, or 
whether such claims should be adjudicated in a Superior Court. The Task 
Force noted that other provinces had chosen different models or ways of 
dealing with small claims.192 
186. Task Force, supra note 183 at 195-218.
187. Ibid at 9, Appendix 2.
188. Ibid.
189. Only 214 former litigants responded, but they were unanimous in their view that the system 
worked well and that they would use it again (supra note 183 at 202).
190. Ibid at 201-202.
191. Ibid at 206.
192. Ibid at 201-202.
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The Provincial Court Judges did not favour the existing Small Claims 
Court system with its adjudicators. In their opinion, litigants should have 
their cases heard by real judges even though the amounts involved might 
be small. Additionally, in their view, anonymous adjudicators have little 
opportunity to develop a body of precedent.193 The Task Force interpreted 
these comments as based upon a desire to show the public that small claims 
need to be, and are, taken seriously by the legal system and are not treated 
as second class or inferior claims.194 The other three constituents offering 
advice all recommended retention of the existing system of adjudication.195
a. What the data told them
The Task Force noted that while the Nova Scotia Supreme Court, County 
Court and the Halifax City Court still had concurrent jurisdiction with the 
Small Claims Court for claims under $3,000, the Halifax City Court was 
no longer hearing small claims under $500, the limit of its jurisdiction.196 
Conducting its own spot survey of small claims under $5,000, filed in 
a single month in 1990, the Task Force found a very modest percentage 
of such cases were filed in the Supreme Court (16 per cent) and an even 
smaller percentage of claims under $3,000 (9 per cent). By comparison, 
cases under $5,000 accounted for 74 per cent of cases filed in the County 
Court and cases under $3,000 accounted for 33 per cent. The County 
Courts appeared to be in competition with the Small Claims Court for 
small claims.197
b. Case volume
One important development that was revealed by data gathered by the 
Task Force concerned the volume of cases initiated and heard by the 20 
new small claims courts across the Province. Compared with the cases 
filed in 1974 (1,267), the new information showed an average of 5,500 
cases filed per year between January 1981 and October 1990.198 In one year 
alone, 1988-1989, covering only 10 months, 9,656 claims were filed and 
5,062 heard, for a hearing percentage of 52.4 per cent.199 The volume of 
cases increased in 1990 to 7,528 cases in 8 months, which, if extrapolated 
to 12 months, would amount to 11,292, a dramatic increase. So, by 1990, 
decreasing volume of cases filed was no longer a problem. Task Force 
193. Ibid at 201-202.
194. Ibid at 203.
195. Ibid at 202.
196. Ibid at 196.
197. Ibid at 197,. Append 8.
198. Ibid at 197.
199. Ibid.
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research also revealed that the majority of cases brought in Small Claims 
Courts involved (1) items borrowed and not returned, (2) unpaid bills, (3) 
minor automobile accidents, and (4) services improperly performed.200 
2. The Task Force’s main recommendation
Having heard arguments for and against maintaining the existing Small 
Claims Court, and having considered the empirical data generated, the 
Task Force decided and recommended that the Small Claims Court should 
be maintained as is, a separate court with hearings conducted by legally 
trained adjudicators.201 They admitted that it would be neater to incorporate 
small claims matters and the court within the Supreme Court of Nova 
Scotia or the Provincial Court and thus simplify the overall structure of 
the Nova Scotia Court system. However, they concluded that such an 
inclination and decision should be resisted for a number of reasons, which 
they enumerated.202 They also recommended that the monetary jurisdiction 
of the court should be increased to $5,000 from the then current $3,000.203
The Task Force supported its major recommendation by pointing out 
that the Court seemed to be working quite well with a low appeal rate (2 
per cent).204 In spite of concerns raised about a perception of 2nd class 
justice being dispensed, the Report suggested that the few prior users who 
did respond to Task Force questionnaires were quite satisfied with the 
justice they received, including one former litigant who had not won the 
case.205 The Task Force speculated that perhaps it was only lawyers and 
judges who thought second-hand justice was the product of small claims 
courts.206 A second reason supporting the recommendation was the Task 
Force’s concern that giving the Supreme Court jurisdiction over all small 
claims, even with a special informal, simple procedure to apply, would 
not be enough because Supreme Court Justices would have a difficult time 
adapting to an informal procedure that required a more inquisitorial rather 
than adversarial approach to cases.207 A third concern was that transferring 
cases to the Supreme Court would encourage the use of more lawyers, 
which would increase costs and cause greater delays because of their more 
legally technical approach.208 Transferring claims to the Supreme Court 
200. Ibid.
201. Ibid at 208.
202. Ibid at 206.
203. Ibid at 208, Recommendation 40.
204. Ibid at 205.
205. Ibid at 202.
206. Ibid at 207.
207. Ibid at 206.
208. Ibid.
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would also require employing more judges to hear minor disputes thus 
raising costs. Finally, the Task Force was of the opinion that the small 
claims court system was cost effective and provided convenient and 
ready access to rural litigants,209 two factors that Supreme Court could not 
accommodate.
3. Small Claims Court practice and procedure
In its review of collected data, the Task Force noted several relevant 
features of the Court’s then current practices and procedures. The Report 
pointed out, for example, that filing fees were $30.00210; that costs could 
be awarded but not legal fees211; that adjudicators, who were paid $150.00 
for each three hour session,212 were not authorized to automatically order 
a default judgment213; that the Court did not have its own execution 
process, with the result that adjudicators’ decisions had to be confirmed 
by the County Court and execution orders of that Court were used to 
satisfy judgments214; that there was no requirement for a defendant to 
file a defence215; and that clerks of the County Court and other staff of 
the Attorney General’s Department acted as clerks for the Small Claims 
Court.216 It was pointed out to the Task Force that although the staff of 
the Small Claims Court tried to guide claimants and defendants through 
the process, they did not provide legal advice about litigants’ claims.217 
However, the Task Force was also advised that the Attorney General’s 
Department had produced a brochure to assist would-be litigants and help 
explain the purpose and process of the court. The Public Legal Education 
Society had also produced a more extensive booklet, available at a modest 
price, at the various Court offices where small claims could be initiated.218
With reference to appeals, the Task Force noted the limited grounds for 
appeal and acknowledged the information provided by a representative of 
the Attorney General’s Department of the restrictive interpretation given 
to section 32 of the Small Claim Act by the County Court.219 They also 
209. Ibid at 204. The Task Force noted that “one difficulty with small claims being dealt and by 
Superior Court judges is access for rural litigants” (ibid at. 203).
210. Ibid at 195.
211. Ibid.
212. Ibid at 197.
213. Ibid at 210.
214. Ibid at 196, 212.
215. Ibid at 209.
216. Ibid at 197.
217. Ibid at 195.
218. Ibid.
219. Jonathan Davies, the Lawyer for the Attorney General’s Department responsible for the Small 
Claims Court, outlined the difficulties with the present appeal procedures. He also noted that an 
adjudicator’s decision is limited to three grounds of appeal: (1) breach of natural justice, (2) an error 
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cited court-generated data that showed only two per cent of Small Claims 
cases went to appeal.220 Whether this is evidence of customer satisfaction 
or the result of a procedure that is both costly and not well known, is 
debatable.
The Task Force apparently did not have hard data regarding the 
appearance of lawyers in Small Claims Courts, but they nevertheless 
asserted that “most litigants were unrepresented.”221 Nor was there any 
data indicating whether plaintiffs were predominantly business and 
professional persons, as had previously been the case, or whether the 
Court was now a “peoples’ court” used by ordinary citizens.
4.	 Suggested	procedural	recommendations
To correct what was described to them as procedural inadequacies, the 
Task Force proposed a number of reforms, one of which was a provision 
that would require the defendant to file a simple defence indicating that 
the claim would be contested.222 It was also recommended that a default 
judgment procedure be introduced to the Small Claims Court procedure to 
discourage litigants going to the County Court with their small claims, in 
the event that the County Court did not get abolished.223 A third proposal 
advocated the creation of an execution process for small claims, hopefully 
one that would be effective.224 The appeals procedure had been criticized 
not just because of its narrow scope but because it did not provide an 
adequate record for the appeal court.225 The remedy suggested was to make 
the appeal process the same as that employed by other tribunals.
Although not discussed as a problem by the Task Force, nor revealed 
as such by the research data, the Task Force nonetheless recommended that 
the number of staff available to help litigants should be increased and that 
of law, and (3) lack of jurisdiction. He also suggested that statutory provision requiring the appeal to 
take the form of a stated case was anachronistic. See ibid at 213.
220. Task Force, supra note 183.
221. Ibid at 206.
222. Ibid at 210-211, Recommendation 41.
223. Ibid at 212, Recommendation 43.
224. Ibid at 213, Recommendation 44—The recommendations also suggested that the practice of 
having the order of the Small Claims adjudicator confirmed by the county judge should be abolished.
225. Mr. Davier had noted that in situations where there were allegations that an Adjudicator had 
breached the rules of natural practice, or was biased, the present appeal procedure provided no 
opportunity to bring new evidence to the Appeal Court. He suggested that amendments be made to the 
appeal provisions that would broaden the record and provide the Appeal Court with a more full and 
adequate rceord upon which to base its decision. He suggested that the Adjudicator, where he/she had 
not give a written decision in the matter under appeal, be required to provide a summary report of the 
findings of law and fact made in the case, including the basis of any findings raised in the Notice of 
Appeal, and any interpretation of documents made by the Adjudicator. See supra note 219 at 215 and 
216 of the Task Force Report.
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they should be given more training.226 The Task Force also considered the 
possibility of introducing mediation as one form of dispute resolution into 
the Small Claims Court procedure.227 This was ultimately rejected by the 
Task Force which explained that over 90 per cent of all cases in the system 
were currently being settled before they went to litigation and over 50 per 
cent of all small claims cases filed went to a hearing.228 In addition, said the 
Task Force, the often-unequal bargaining position of the parties in many 
cases, as well as lack of counsel, plus an adjudicator who had a special 
responsibility to protect un-represented or disadvantaged parties, made it 
preferable to have the adjudicator make the decision.229 Once again, the 
Task Force appears to be making assumptions about the parties to small 
claims court disputes and whether or not they are represented by counsel, 
without citing specific data to support their assumptions.
5.	 Concluding	observations
The Task Force Report was most useful because it validated the decision 
to create an independent, dedicated Small Claims Court and revealed that 
the major issue of decreasing numbers appeared to have been solved with 
the new Court. Although small claims were still being adjudicated in two 
other courts, the expected demise of the County Court with its significant 
percentage of small claims being filed and heard probably meant an even 
greater increase in volume for the Small Claims Courts. There was some 
concern that increasing the monetary jurisdiction to $5,000 might attract 
more lawyers to the court, but that was only a future potential issue. The 
Report raised no concerns about who used the Small Claims Court and 
there was no data to substantiate any concerns. However, the procedural 
issues raised by the Task Force Report, if addressed, could make the 
court an even more attractive venue for small claims. The future looked 
promising.
6. Post Task Force Report 1991–2017
In the 16 years following publication of The Task Force Report, several 
legislative amendments were made to the Small Claims Court Act. Several 
of these, such as the abolishment of the County Court in 1992230 were a 
direct result of the recommendations of that Report. Other amendments 
226. Task Force, supra note 183 at 218, Recommendation 47.
227. Ibid at 215-217.
228. Ibid at 216.
229. Ibid.
230. An Act to Reform the Courts of the Province, SNS 1992, c 16, s 1(1).
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made changes to the monetary jurisdiction as well as its subject matter 
jurisdiction and its procedure.231
Jurisdictionally, the monetary limit on claims was increased from 
$3,000 in 1990 to $25,000 in 2005.232 In a short timespan of 15 years the 
monetary limit on small claims disputes was increased over eight-fold.
As far as the subject matter jurisdiction of the court was concerned, 
it too was expanded significantly by the various amendments to include: 
taxation of costs, appeals from decisions of the Director of the Residential 
Tenancies Board, claims for Municipal Rate and Taxes up to $25,000 and 
expenses payable under the Animal Protection Act.233
In addition, there were several legislative amendments that affected 
the procedure of the Small Claims Court. These included: changes to 
the default judgment procedures to provide for “quick judgments,”234 
changing the court to which decisions of Small Claims Court Adjudicators 
could be appealed235 and an abortive attempt to increase the amount of 
general damages that the Small Claims Court adjudicator could award. 
Although the amendment was assented to on December 13, 2007, it was 
never proclaimed.236 The amending Bill had been opposed in the House 
of Assembly by some members who thought that general damages were 
too hard to measure for unrepresented litigants (by mere adjudicators). 
Others expressed the view that the higher cap would benefit motor 
vehicle insurers and not plaintiffs and it would be difficult to accurately 
predict consequences the higher cap might produce.237 Such was the 
situation when the second evaluation of the Nova Scotia Small Claims 
Court took place in 2006, resulting in a Report to the Nova Scotia Law 
231. Small Claims Court Act, 1986, supra note 182, s 2; An Act to Reform the Courts of the Province, 
supra note 230, ss 117-120; Small Claims Court Act, SNS 1994, c 28, ss 38-39; Small Claims Court 
Act, SNS 1999, c 18, s 16; Small Claims Court Act, SNS 2000, c 28, ss 92-94; Small Claims Court Act, 
SNS 2002, c 10, s 38; Small Claims Court Act, 2003, c 7, s 31; Small Claims Court Act, SNS 2003, c 
7, s 31; Justice Administration Amendment (2005) Act, SNS 2005, c 8, s 20; Small Claims Court Act, 
SNS 2005, c 58, s 1, 29; Small Claims Court Act, SNS 2007, c 10, 2 19; An Act to Amend Chapter 430 
of the Revised Statutes, 1989, the Small Claims Court Act, c 53 (not proclaimed).
232. See supra note 231. The monetary limit on claims was increased to $5000 in 1992, to $10,000 in 
1999, to $15,000 in 2004 and, finally, to $25,000 in 2005. 
233. Small Claims Court Act, 1999, supra note 231, s 5.16. 
234. Ibid. The Small Claims Court Forms and Procedures Regulations, made under section 33 of the 
Small Claims Act, N.S. Reg. 114, 2019, provide a form 6 entitled “Application for Quick Judgment” 
for claimants to complete in cases where the defendant has not responded to the claimant’s claim.
235. Ibid.
236. Supra note 231. Bill 15, An Act to Amend Chapter 430 of the Revised Statutes 1989, The Small 
Claims Court Act, later to become c 53, was given first reading on 23 November 2007, 2nd reading on 
30 November and third reading on 13 December 2007 but not proclaimed in force. 
237. A research paper prepared by Dalhousie Law School student, James Peterson, unpublished 
(2019) at 28-30.
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Reform Commission submitted by researchers at St. Mary’s University, 
Department of Psychology March, 2009.
VI. Evaluation of the Nova Scotia Small Claims Court March 2009: The 
St.	Mary’s	Report 238
In 2006, some 16 years after the Court Structure Task Force had reviewed 
the operations of the Nova Scotia Small Claims Court as part of its much 
broader examination of the general court structure in Nova Scotia,239 a 
research team from St. Mary’s University, working in collaboration with 
the Law Reform Commission of Nova Scotia, took another look at the 
operations of the Court to determine how effective the Court was at meeting 
its basic objectives of providing quick, informal and affordable access 
to justice.240 The St. Mary’s Report was intended as part of a feasibility 
study for the use and benefit of the Law Commission to help determine 
whether the Commission itself would undertake a research project that 
would assess the effectiveness of the Small Claims Court. The initial 
research was carried out by members of the Department of Psychology 
of St. Mary’s and focused upon the reactions and perceptions of users of 
small claims courts in Nova Scotia and other stakeholders.241
The research was carried out in several phases. Phase I consisted of 
personal interviews with key stakeholders from within the Nova Scotia 
small claims courts. To this end, the research team interviewed a total 
of 17 individuals who worked in some capacity in the Court; six were 
experienced adjudicators, five were court clerks and six were lawyers who 
had represented clients in small claims court cases.242
Phase II of the study consisted of a survey of litigants who had been 
involved in a small claims matter between 2005 and 2007. Twenty-five 
hundred written questionnaires were sent to these individuals. Responses 
were received from 254, constituting a response rate of 10 per cent.243 Of 
these, 131 or 51 per cent resided in Halifax County. The Research Team 
did express some concerns about the limitations of the study by noting 
that some bias might have been created and affected the responses because 
users who had an especially positive experience with the Small Claims 
Court might have been more likely to complete and return the survey than 
238. Nova Scotia, Law Reform Commission, Evaluation of the Nova Scotia Small Claims Report, 
(March 2009) [St. Mary’s Report].
239. Supra note 183.
240. St. Mary’s Report, supra note 238 at 5. 
241. Other stakeholders included Small Claims Court Adjudicators, court clerks, and lawyers who 
had represented clients in Nova Scotia small claims cases.
242. Supra note 238.
243. Ibid.
Small Claims Disputes in Nova Scotia and 1001
Access to Justice
others with a less positive experience. The Research Team also noted that 
the survey consisted of a disproportionate number of claimants (plaintiffs) 
(80 per cent) versus defendants (20 per cent).244
The Report was primarily a sociological study designed to reveal what 
users of the Nova Scotia Small Claims Court thought about the Court 
based on their experiences. Areas of concern were identified by what 
interviewees and survey responders said about the Court and its operations. 
The majority of data collected was qualitative rather than quantitative and 
based upon the perspectives of former users of the Court. The authors 
emphasized that, in addition to gathering data on the inner workings of 
small claims courts, caseloads and their legislative foundations, it is of 
critical importance to carefully consider the end users’ perspectives about 
small claims courts.245
The study notes that litigant satisfaction with the legal system can involve 
three factors that social science literature describes as “organizational 
justice.” These factors are “distributive justice,” “procedural justice” 
and “interactional justice.” The first has to do with participant’s (in the 
legal process) degree of satisfaction with decision outcomes. The second 
concerns procedural fairness, and the third, interactional justice, is about 
the degree to which participants have been treated with respect.246 The 
Research Team thought that the findings and measures developed by 
organizational justice literature could help explain litigant’s experiences 
within the small claims court system. They also used some of the measures 
to help frame litigants’ views and place them in the broader context of 
“organizational justice” theories.247
With regard to procedural fairness particularly, the study emphasizes 
that “perceptions of procedural fairness are influenced by whether the 
procedure tends to maximize the accuracy and quality of decisions.”248
1. A serious problem revealed
Data, presumably supplied by the Nova Scotia Department of Justice, 
covered a five-year period from 2002 to 2007 and showed the total number 
of cases filed in the then existing 12 small claims courts for each year.249 
244. Ibid at 87.
245. Ibid at 7.
246. Ibid at 14-15.
247. Ibid.
248. Ibid at 15. To meet these conditions, decisions must be consistent, unbiased, accurate with 
an appeals process, takes into account the interests of everyone affected by the decisions, and are 
transparent. See GS Leventhal (1980) “What should be done with Equity Theory? New approaches to 
the study of fairness in Social Relationships,” in KJ Gergen, MS Greenberg & RH Willis, eds, Social 
Exchange (New York: Springer, 1980) 27.
249. St. Mary’s Report, supra note 238 at 22, Table 2. Table 2 does not specify whether the case 
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Surprisingly, they showed an overall decrease of 22.4 per cent in claims 
filed, with a 60 per cent drop in claims under $5,000. If the number of 
cases filed in 2007 is compared with the number of cases filed per year in 
the ten-year period 1980 to 1990, there appears to be a decrease of 51 per 
cent in cases filed. If the 2007 case volume is compared to cases filed in 
1990, the decrease rises to 75 per cent.250 If these figures are accurate, such 
a significant reduction in case load needs to be explained. The authors of 
the St. Mary’s Report make no mention of the declining case load (22.4 
per cent) for the five-year period for which they have statistics and there is 
no comparison made with any earlier statistics.
Rather than being concerned about the declining number of cases filed 
in the Small Claims Court, the authors of the St. Mary’s Study, reacting 
to user complaints, referred to the enforcement of judgments “as a clear 
area of concern”251 and “the most salient issue.”252 A second area of real 
concern was the lack of “well-crafted empirical information about the 
Court” which, according to the authors, demonstrated “gaping holes in 
the available data.”253 This prompted the authors to suggest there was “a 
clear need for additional research on the Small Claims Court”254 and to 
recommend “an evaluation and revision of the existing data collection 
mechanisms.”255
2. Other empirical data referred to by authors
The authors of the St. Mary’s Study also had collected some basic 
empirical data about the Small Claims Court and its operating procedures 
including that: (a) there were 11 small claims courts in Nova Scotia staffed 
by adjudicators with at least seven years experience at the bar, (b) hearings 
were primarily held in the evenings, (c) it cost $86.07 to file a claim under 
$5,000 and $174.13 to file one between $5,000 and $25,000, (d) failure 
to file a defence could result in a default judgment being issued, if the 
claimant made an application for a “Quick Judgment,” (e) costs were 
allowed but legal fees were not, (f) proceedings were informal and the 
rules of evidence did not apply, (g) proceedings were not recorded, (h) 
there was no prehearing discovery of documents, (i) the monitory cap on 
numbers listed are cases filed or heard. It is more likely that the numbers represent cases filed, since 
the Report also notes that 78% of responders answered that their cases went to a hearing (ibid at 74).
250. There was an average of 5,500 cases filed per year during the period 1980 to 1990 and 9,656 
cases filed in a 10 month period in 1989. In an eight month period in 1990 there were 7,528 cases filed. 
See Part V-1-b, above, for more on this topic.
251. Supra note 238 at 5.
252. Ibid at 90.
253. Ibid at 94.
254. Ibid at 95.
255. Ibid.
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claims in tort and contract was $25,000, (j) general damages were limited 
to $2,500,256although an abortive attempt had been made to raise them 
to $2,500, (k) the jurisdiction of the Court had been expanded to include 
appeals from decisions of the Director of Residential Tenancies, and 
taxation of costs, and (l) execution orders for recovery of monetary issues 
and or property cost $87.06, payable to the Sheriff.257 The authors also had 
hard data regarding the number of appeals filed for the three years—2004–
2007,258but without any indication of what these numbers represented in 
terms of percentages of total claims or cases heard. In 1990, the Task Force 
had stated that the appeal rate was two per cent. There was no information 
presented or available about the types of claims being filed during the five-
year period under review.
3. Information from questionnaires & stakeholders
In addition to the readily available information about the Court’s 
jurisdiction and its procedure and practices, the study also generated 
information and views from questionnaire responders and stakeholders. 
These groups provided information in the form of factual recollections, as 
well as personal views about the Small Claims Court and their experiences 
with it. It was upon such information that the authors of the study were 
able to outline the strengths and weaknesses of the Court.259
4. What the data and information did not provide
Even though the attorney general supplied a limited amount of hard data, 
questionnaire responses provided user or stakeholder information and 
views, and there was other readily available information about the Court, 
its jurisdiction, practices and procedures, the authors of the study still 
did not have information about who was using the Court or the nature of 
the disputes brought to the court for resolution. Fortunately, some of this 
information can be gleaned from user questionnaires. 
a.	 User	profile
What the questionnaires did reveal about those persons who used the Court 
between 2005 and 2007 was that 62 per cent of the litigants were male, 
38 per cent female, and that their mean age was 52 years. More than 65 
per cent of the litigants reported an income between $25,00 to $100,000. 
256. This, however, was not the case. In 2007 an abortive attempt had been made by the Nova Scotia 
Legislature to increase the limit from $100 to $2,500 but the legislative amendment failed to get Royal 
Assent. See note 231, supra. 
257. See Appendix A of this paper for detailed information presented by the authors of the Report.
258. Supra note 249,. Table 2..
259. Supra note 238 at 64-66.
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Only 12 per cent of participants reported incomes below $25,000, which 
suggests that most litigants were not at the very bottom of the income 
scale but more in the low to middle upper middle-income bracket. This 
information, however, does not tell us whether the majority of litigants 
were ordinary citizens or business and/or professional people. As far as 
ethnicity of participants were concerned, 90 per cent were Caucasian, 5 
per cent Aboriginal Canadians and 1.5 per cent African Canadian.260
5. The study’s overall conclusion
In the opinion of the authors of the study, the Nova Scotia Small Claims 
Court was working quite well, with stakeholders and users overwhelmingly 
in agreement that the Court was meeting its objectives.261 This was so in 
spite of the greater responsibility and broadening jurisdiction thrust upon it 
by the legislature. In the opinion of the authors, the Court was performing 
remarkably well.262
The study discusses the place of the Small Claims Court in the context 
of the Access to Justice movement and notes that it has been described 
as “among the most innovative institutions meant to enhance Access to 
Justice.”263 The study also notes that the rational for small claims courts 
“rests on the belief that Justice consists of vindication of state determined 
legal rights through an adjudicative institution that administers and 
enforces them.”264 
However, the study explains that for some, ‘Access to Justice’ means 
something more than justice in its legal sense and is broader, more like 
social justice.265 The question that arises is, are small claims courts 
established to provide just legal justice or something more? The study 
also expresses concern that the informalizing of small claims courts might 
affect or interfere with fairness:266 that the absence of clear procedural 
rules might inhibit access to justice because of inconsistencies in the 
administration of justice. As the study concludes, “[i]t seems there is a fine 
balance between small claims courts’ objectives of rapid, informal access 
to justice, and inequities that may arise from their inherent procedural 
flexibility.”267
260. Ibid.
261. Ibid at 87-88.
262. Ibid.
263. Ibid at 12, quoting Professor RA Macdonald, “Access to Justice in Canada Today; Scope, Scale 
and Condition” in Frederick H Zemans, William A Bogart & Julia Bass, eds, Access to Justice For a 
New Century; The Way Forward (Toronto, ON: Law Society of Upper Canada, 2005).
264. St. Mary’s Report, supra note 238, quoting Macdonald, supra note 263.
265. St. Mary’s Report, supra note 238 at 13, quoting Macdonald, supra note 263.
266. St. Mary’s Report, supra note 238 at 13.
267. Ibid at 14.
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a.	 Strengths	and	weaknesses	of	the	Court
On the basis of the data and other information available to them, the 
authors of the Report developed a list of the strengths and weaknesses of 
the Nova Scotia Small Claims Court.268
i.	 Areas	of	strength
Adjudicators and court clerks received favourable reviews from responders 
with adjudicators receiving a higher rating. This was due to the fact that 
some users thought there was a significant variation in the experience and 
training of the Court staff, which resulted in some variation in the quality 
and consistency of advice given to litigants.269 A second area of great 
satisfaction and strength was the availability of the Court to hear cases at 
night. This feature allowed litigants to attend court without having to miss 
work and thus improved access to justice.
ii. Areas of perceived weakness
Different responders tended to see weakness or dissatisfaction in different 
areas, although there were also common areas of concern. Users were 
very critical of the enforcement or execution process, particularly as it 
applied to the collection of money judgments.270 This process received the 
most condemnation and was criticized for being complex, confusing and 
frustrating. Users were also critical of the court forms they were required 
to complete, finding them ambiguous and unclear as to the process 
litigants, particularly defendants, were required to follow.271 A third area 
of concern, pointed to by stakeholders and the authors of the Report, was 
the significant increase in the Court’s monetary jurisdiction to $25,000. 
This increase was considered problematic because it would attract more 
complex cases to the Court, which could result in more lawyers, a more 
formal process and delays. The possibility of an increase in complex cases 
led to a concern about cases not being recorded and the problem this would 
create for an Appeal Court.272 A fourth weakness or concern was the lack 
of adequate empirical data about the Court itself and how it was operating. 
The authors of the Report emphatically criticized this failing and pointed 
to the fact that there were significant gaps in current data collection.273 
268. Ibid at 87-95.
269. Ibid at 89.
270. Ibid at 90-93.
271. Ibid at 93.
272. See ibid at 32-36. For suggestions regarding further research on this issue see ibid at 95-96.
273. Ibid at 63.
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6.	 Specific	recommendations
Not surprisingly, recommendations in the Report specifically addressed 
the weaknesses identified by the Report. These included: reform of the 
enforcement process, an evaluation and revision of existing court forms, 
particularly those related to defences, the recording of some more complex 
cases, and development of a more robust data collection process for small 
claims courts.274
7.	 Other	issues	or	suggestions	raised	by	stakeholders	and	users
In addition to the specific recommendations made by the study, the authors 
also considered several other reforms suggested by stakeholders and users. 
One such proposal was for discounted or free legal advice to small claims 
litigants. But while many litigants favoured such an initiative, stakeholders 
were divided on the issue.275 The authors suggested that perhaps some form 
of legal advice, of an organizational rather than adversarial nature, would 
increase the efficiency of the court. A second suggestion was to institute 
a procedure for pre-trial discovery of critical documents, particularly in 
complex cases involving larger sums of money.276 Although such a change 
might slow down the hearing process, the absence of such a procedure did 
create problems in complex cases where expert testimony was involved.277 
A third issue for consideration arose out of the concern expressed by 
users and stakeholders about the absence of clear appeal mechanisms 
for Nova Scotia small claims matters.278 While acknowledging that there 
was an appeal process available, there was concern that the mechanism 
or procedure for taking an appeal to the Nova Scotia Supreme Court was 
not well known or, if it was, it was too complicated. The authors therefore 
suggest that consideration be given to the possibility of creating a formal 
appeal process within the Nova Scotia Small Claims Court.279 A fourth 
suggestion, raised only by the authors, was the possibility of introducing 
a mandatory or voluntary, mediation process into the small claims process 
prior to trial. After reviewing the general literature on the topic, however, 
the authors concluded that there was “by no means a clear-cut consensus 
that mediation is necessarily desirable or worthwhile in small claim 
cases.”280
274. Ibid at 90-94.
275. Ibid at 100.
276. Ibid at 97-98.
277. Ibid.
278. Ibid at 98-99.
279. Ibid.
280. Ibid at 16-17.
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8.	 Suggestions	for	further	study
In addition to their recommendations for reform, the authors of the study 
made several other suggestions for future research initiatives. Their first 
suggestion was that the increased monetary jurisdiction should be carefully 
monitored to see what the impact of increasing the limit to $25,000 might 
have.281 
The impact of potentially increasing numbers of lawyers appearing 
in Nova Scotia courts, a result of the increasing jurisdiction, required a 
careful evaluation because any significant increase could result in some 
interference “with the present informal, speedy, cost effective basis of the 
Court.”282
The authors were also concerned that it was not clear to what extent 
small claims courts were helping to achieve social justice by improving 
access to the judicial system, and they raise the question of whether the 
Nova Scotia Small Claims Court was meeting the needs of a Nova Scotia 
society in this regard.283 They answered this question by concluding that 
the court “was working quite well” and that “stakeholders and users 
overwhelmingly endorsed the Nova Scotia Small Claims Court as meeting 
its objective of providing speedy, low cost and informal access to Justice.284 
However, determining either the degree to which the public at large is 
aware of the existence of the Court or whether the Court is fulfilling the 
needs of society and filling its mandate, poses difficult questions, not 
easily answered.
Finally, the Report suggested there was a need for further research to 
evaluate the increase in general damages from $100 to $2,500, which the 
authors mistakenly thought had been legislated in 2007.285 As a result, they 
did not discuss the desirability or need for such an increase, nor did they 
make any recommendation to do so.
9. An assessment of the Report
The authors of the St. Mary’s Report chose to deliberately focus on the 
personal reactions of individuals involved in disputes in the Nova Scotia 
Small Claims Court, whether they were court personnel such as adjudicators 
or clerks, or participants in the hearing process such as lawyers and former 
litigants. Their approach, therefore, was subjective and the information 
gathered, as well as their findings, far more qualitative than quantitative. 
281. Ibid at 95-96.
282. Ibid at 97.
283. Ibid at 101.
284. Ibid at 87-88.
285. Ibid at 103.
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The authors realized the imbalance in the type of research information 
they had generated and took pains to point out in their Report the need for 
comprehensive, empirical data concerning court operations.286 Perhaps it 
was the lack of more extensive comparative and historical data that caused 
them to miss the significant fact that court cases were again decreasing in 
numbers.287
The authors certainly took a broad philosophical view of the role of 
small claims courts in society generally and their importance for access to 
justice and social justice concerns. Such concerns were entwined with the 
overall question of whether the current Small Claims Court was fulfilling 
its legislative mandate and maintaining the proper procedural balance 
between informal and procedural structures.
The St. Mary’s Report data base, while much larger or extensive 
than that relied upon by the Nova Scotia Court Structure Task Force, 
particularly with regard to the views of former litigants, was still quite 
modest. This resulted in the authors producing a narrowly focused view of 
the operations of the Court rather than a more general time-lapsed picture 
of the Court. The Report did provide an additional useful insight into the 
operations of the Court from a user perspective. However, the limited 
number of user responses means that any conclusions to be drawn from 
this data have to be developed with caution.
10. After the study: What happened (or didn’t)?
The St. Mary’s Study Report was completed in March 2009 and presented 
to the Nova Scotia Law Reform Commission. However, there does not 
appear to be any evidence that the Commission used the Study Paper as a 
basis for a Law Reform Project assessing small claims courts. There is no 
mention of a project in the Annual Report of the Commission published 
in 2010.288 Perhaps the Commission was overloaded with work. It had 
just undertaken a large project requested by the Justice Department on the 
Enforcement of Civil Judgments generally and had received an additional 
three governmental references in 2010 as well.289 With this heavy 
workload there was probably little incentive to take on another project 
at that time. The St. Mary’s Study, although it did recommend further 
research in relation to the Small Claims Court be done, also reported that 
286. Ibid at 94-95.
287. Ibid at 62-63.
288. Nova Scotia, Law Reform Commission, Nineteenth Annual Report (1 April 2009 to 31 March 
2010).
289. The three government references included requests for a review of the existing law and 
recommendations for reform in connection with: (1) Seniors Only Housing, (2) The Powers of 
Attorney Act, and (3) The Builders Lien Act. 
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the Court was working reasonably well, and its users were generally happy 
with its operations.290 Thus, the government would see no reason for an 
immediate project either. As the years went by and Commission resources 
and finances did not stabilize or increase, other projects apparently took 
priority and a Small Claims Project was never started.
VII.	The	three	reports	and	ongoing	problems
Each of the three reports evaluated the legal mechanisms for dealing with 
small claims at a particular point in time. Each tried to determine the 
strengths and weaknesses of those mechanisms, to pinpoint, if possible, 
the specific problems or issues that existed, and to make recommendations 
that, hopefully, would eliminate them. Before examining the operation 
of the current Small Claims Court, a comparative review of the Skene 
Report, the Task Force Report and the St. Mary’s Report might prove 
useful in identifying specific issues that persist and continue to have an 
adverse effect upon the operation of the present Small Claims Court. 
Some of these problems are narrow in scope while others have a broader 
impact. One broad issue that has attracted growing interest and concern, 
particularly in the last two decades is that of “access to justice.” It is an 
issue of considerable importance for both the small claims adjudication 
process and small claims courts alike.
Unfortunately, this important principle or concept has been both 
difficult to define to everyone’s satisfaction and equally difficult to achieve. 
The three reports all deal with different aspects of access to justice and all 
have revealed different, as well as some common, difficulties that make 
it hard for the legal system to substantially provide the desired degree 
of “access.”291 Hopefully, a chronological and comparative review of 
the three studies will provide a clearer picture or understanding of the 
problems that persist, as well as the steps necessary to resolve them which, 
if taken, might improve access to justice at the basic court level.
To facilitate discussion and analysis, the various “ongoing problems” 
identified by the three reports have been divided into three groupings 
representing different phases of the adjudication process. The three 
groupings are: (1) pre-hearing problems, (2) hearing problems and (3) 
290. Supra note 238 at 72.
291. The Skene Report did not address this issue directly but did note that individuals rarely used the 
court for a number of different reasons (see supra note 96 at 31). The Task Force was mandated to 
consider access to Justice in the courts generally. Both Professor Skene and the Task Force appear to 
view Access to Justice in terms of litigants being able to gain access to the courts to have their dispute 
resolved. The broader view advocated by social activists would require courts to try to achieve social 
justice by their decisions. The St. Mary’s Report addressed the access to justice most fully, outlining 
both the narrower, technical approach as well as the wider concept of access.
1010 The Dalhousie Law Journal
post-hearing problems. These categories are not water-tight and, in some 
cases, a particular problem could reasonably be placed in one or more 
groupings. It is also possible that, in some cases, the historical, ongoing 
problem has been either partially or completely resolved and no longer 
operates as a negative influence upon the operations of the Small Claims 
Court.
1.	 Pre-hearing	problems
The following ongoing problems have been identified by The Skene, Task 
Force and St. Mary’s Reports as having a negative effect upon the pre-
hearing phase of small claims disputes adjudication. They include: (a) 
access to justice, (b) overlapping or concurrent jurisdiction, (c) public 
awareness of the Small Claims Court existence and mandate, (d) court 
help for litigants, and (e) costs.
a. The three reports and access to justice
As previously noted, this problem is broad in scope and has generated 
much discussion recently.292
Of the three reports, only the St. Mary’s Report specifically discussed 
the concept of access to justice and the role the Small Claims Court might 
play in helping to achieve this important goal.293 Perhaps this occurred 
because the St. Mary’s Report was the most recent report (2007) and the 
concept of “access to justice” had become more topical and significant in 
legal circles. Of the two other reports, the Skene Report made no specific 
reference to the concept of access to justice, but Professor Skene did 
discuss several problems that made access to courts difficult for litigants 
in 1973.294
The Nova Scotia Task Force was given a general mandate to report 
and make recommendations to the cabinet that would “enhance access 
to justice for the people of Nova Scotia through simple, efficient and 
expeditious dispute resolution systems.”295 The Task Force Report did not 
discuss how the recently created Small Claims Court might contribute to 
achieving this goal.
292. Supra note 238 at 76.
293. Ibid at 284.
294. See Skene, supra note 96 in her introduction at ii and 37(d)-37(n).
295. See Task Force, supra note 183 in Terms of Reference, 1(c).
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b.	 Overlapping	court	jurisdiction
With the abolishment of the County Courts in 1992,296 only the Supreme 
Court of Nova Scotia, the Small Claims Court, and the Halifax City Court, 
which no longer heard small claims, were left to hear minor disputes.
The problem of overlapping jurisdictions was most important for the 
Skene Report and may have been the factor that triggered the Report. The 
Task Force only had to deal with one issue of overlapping jurisdiction, 
which was whether the County Court should have any jurisdiction at all 
(ie should the court be abolished). Similarly, overlapping jurisdiction was 
not an issue for the St. Mary’s authors, except for the question of whether a 
significant increase in the monetary jurisdiction of the Small Claims Court 
would have a detrimental effect on the procedures of the Court by making 
them more technical and formal.
In many ways, the problem of too many courts having jurisdiction led 
to the first Nova Scotia Law Reform Commission taking on the problem of 
small claims as a reform project which consequently resulted in the Skene 
Report. The problems that resulted from the overlapping jurisdictions, 
such as public confusion and a public reluctance to use the courts, was 
corrected to a large extent by the creation of a dedicated Small Claims 
Court in 1980, even though this was not the solution recommended by the 
Skene Report.297
But, although the problem of multiple overlapping jurisdictions 
seemed to have been solved by 1992, the subsequent rapid increase in 
the monetary limits of the Small Claims Court from $5,000 in 1992298 
to $25,000 in 2006,299 raised new concerns about the impact of such 
significant increases. While the higher monetary limit increased the Court’s 
jurisdiction and enlarged the scope or opportunity for litigants to access 
informal, simple and speedy justice, it also raised a fear in the minds of 
some that the changes would have an adverse effect upon the informal 
procedures of the Court. The fear expressed was that the existing informal 
atmosphere and procedure of the Small Claims Court would be changed to 
provide more procedural safeguards thus making the procedure of hearings 
more formal and technical. This, in turn, would encourage the use of more 
lawyers with resulting higher costs and longer delays. Such concerns were 
voiced by the authors of the St. Mary’s Report and may still be valid.300
296. Supra note 230.
297. Supra note 96 at 35. 
298. Supra note 230.
299. Small Claims Act, 2005, supra note 231.
300. Supra note 238 at 100-101, 103.
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The authors of the Nova Scotia Court Structure Task Force appear 
to have had similar concerns with their speculation that members of the 
public might think they were receiving second class justice because their 
cases were not heard by “proper” judges and the procedure followed was 
so informal.301
c. Public awareness of the Court’s existence
Although all three reports talked about the need for better public awareness 
of the existence of the Small Claims Court and its work, none of them 
singled out lack of public awareness as a critical problem. The Skene 
Report suggested steps that might be taken to increase public awareness302 
while the Task Force indicated that the court’s existence “is still not 
universally known,”303 in spite of the fact that the number of persons using 
the Court had increased. The St. Mary’s Report stated that “the extent 
to which this system of civil justice seems accessible to the Nova Scotia 
public at large is not clear.”304 It is unclear whether this statement means 
accessible in terms of availability or knowledge of the Court’s existence.
The Skene Report suggested that courts might take a number of steps 
to inform litigants about the Court and its procedures, which would make 
the public more aware of the Court and its work.305 The Task Force noted 
the availability of certain publications that explained the purpose and 
procedure of the Small Claims Court. They also expressed the hope that 
greater public awareness would develop as the Court was used by more 
citizens.306 Why they had this impression is not clear. Perhaps the fact that 
claims under $3,000 or $5,000 were still being tried in the Nova Scotia 
Supreme Court supported this hope. Additionally, many modest claims 
under $5,000 were still being pressed in 1989–1990 in the Country Courts. 
Such claims accounted for 74 per cent of the County Court claims during 
a one-month sample.307
The St. Mary’s Report stated that responses to its questionnaires 
revealed that participants learned about the existence of the Small Claims 
Court in a variety of ways. Thirteen per cent were informed by legal 
information pamphlets, 17 per cent learned of the Court’s existence from 
301. Supra note 183 at 203, 207.
302. Supra note 96 at 138.
303. Supra note 183 at 198.
304. Supra note 238 at 101.
305. In addition to the publication of brochures, Professor Skene suggested that courts be required to 
advertise their services in the mass media: supra note 96 at 138.
306. Task Force, supra note 183 at 217. They suggested, for example, the development of video and 
computer assisted instructional programs for use by clients.
307. Ibid, Appendix 3.
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the court’s website, 32 per cent from family members and 35 per cent 
heard about the court from their lawyers.308 Even with this information, the 
St. Mary’s Report still could not be definitive about the degree of public 
awareness or lack of it. 
d.	 Court	help	for	litigants
All three reports noted the lack of assistance provided by court staff or 
the absence of any requirements to do so (Skene),309 the need for better 
training (Task Force),310 or inconsistencies in training and experience that 
adversely affected the quality and consistency of the advice given (St. 
Mary’s).311 Professor Skene suggested that a “How To Sue” manual should 
be created to assist litigants and recommended a new procedure for use in 
small claims disputes, by which the courts would include forms, available 
at the court, with court staff who would advise litigants on how to fill 
out the forms.312 The Task Force suggested the possibility of employing 
graduates of college legal skills programs as court support staff, as well as 
the development of video and computer-assisted instructional programs 
to assist litigants.313 The St. Mary’s Report concluded that although court 
clerks had received overall favourable ratings by court users, the same 
users had noted variations in both their training and experiences. These 
differences affected both the quality and consistency of the advice given 
by the clerks to litigants.314
e. The problem of costs
The Skene Report appears to have been the Report that had the most 
concern with costs. Professor Skene pointed out that the plaintiff’s costs 
on a $100.00 claim in 1973 were likely to account for 25 per cent of the 
claim.315 She therefore recommended that the presiding judge should have 
complete discretion to award costs, if appropriate, but that they should not 
exceed 10 per cent of the amount of the judgment.316 The Nova Scotia Task 
Force, although noting that current filing fees were $30.00, expressed no 
concern that fees might be too high. The St. Mary’s Report was content 
to suggest that it might be useful, at some point in the future, to re-visit 
308. St. Mary’s Report, supra note 238 at 70, Table 13.
309. Supra note 96, at 37(1k)-37(m).
310. Supra note 183 at 195, 218, Recommendation 47.
311. Supra note 238 at 89.
312. Supra note 96 at 136.
313. Supra note 183 at 217-218, Recommendation 47.
314.  Supra note 238.
315. Supra note 96 at 375. See also ibid at 31 for a range of costs.
316. Ibid at 172.
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the need for a mechanism to reimburse at least some legal costs.317 This 
conclusion was no doubt influenced by the fact that more than 50 per cent 
of questionnaire responders had expressed the view that the Nova Scotia 
Small Claims Court provided an affordable way to access justice.318
The current provisions of the Small Claims Court Act authorize the 
adjudicator to make an order requiring the unsuccessful party to reimburse 
the successful party for such costs and fees as may be determined by the 
regulations.319 The Act further provides that the adjudicator cannot award 
any costs other than those authorized by the Act or the Regulations.320
2.	 Problems	at	the	hearing
There are a number of problems that can arise during the “Hearing Phase” 
of adjudication. These include: (a) the proper balance between informality 
and formality, (b) corporate dominance, (c) failure to file a defence and 
default judgments and, finally, (d) the presence of lawyers at the hearing.
a. Formal or informal? The proper balance
The question of procedures of balance was addressed most directly by the 
authors of the St. Mary’s Report who expressed concern that too much 
informality might produce procedural unfairness or injustice.321 Such an 
approach requires the procedure of the Court to be as relaxed and informal 
as possible, which requires dispensing with the technical rules of evidence. 
It usually involves what is described as a more inquisitorial rather than 
adversarial approach to the resolution of disputes. The inquisitorial 
approach allows an expert decision-maker to investigate the claims of 
unrepresented litigants, and to question each of them, as necessary, to 
determine the basic problem to be resolved. Such an approach, however, 
can be subject to the criticism that it is not as fair as the adversarial 
approach because the judge or adjudicator takes a more active role in the 
proceedings and, in so doing, may inject a certain amount of personal bias 
into the decision-making process.322
Professor Skene did not suggest or recommend which approach was 
preferable or should be used to adjudicate small claims disputes. Instead, 
she recommended that the decision, whether to use an inquisitorial 
approach or an adversarial approach, be left to the judge.323 The Task Force, 
317. Supra note 239 at 98-99.
318. Ibid at 80, Table 26.
319. An	Act	Respecting	a	Small	Claims	Court, supra note 161, s 29(1).
320. NS Reg 17/1993.
321. Supra note 238 at 13.
322. Skene, supra note 96 at 92-94.
323. Ibid at 94.
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on the other hand, noted that Small Claims Court Adjudicators had, in fact, 
adopted a very special kind of informal, semi-inquisitorial approach to 
small claims disputes.324 They considered this approach to be in keeping 
with the philosophy of the Court to assist parties in conducting their own 
law suits.325 But, they did have a concern that appeared to be based not 
so much on the need to maintain a proper balance between formality and 
informality with regard to procedure, as much as it did on the perception 
that all of the hallmarks of a Small Claims Court namely, accessibility, 
low cost, simplicity, quick and efficient disposal of cases and fairness, as 
well as informal procedures, would contribute to the public perception of 
a court dispensing second class justice.326 The issue of proper balance was 
not addressed directly by the Task Force nor the concept of procedural 
justice.
As already noted, it was the St. Mary’s Report that most directly 
addressed the issue of balance.327 The Report suggested that the lack 
of formality might, in fact, interfere with fairness, and that the absence 
of clear procedural rules in Small Claims Court might function to 
inhibit access to justice because of inconsistencies in the administrative 
process.328 It is interesting to note that more than 50 per cent of responders 
to the St. Mary’s questionnaire answered that they had been treated fairly 
by the court, but less than 50 per cent thought that the procedures of the 
court were applied consistently, and less than 50 per cent thought that the 
procedures were free of bias.329
b.	 Corporate	domination:	No	longer	a	peoples’	court?
The concern that courts no longer served the needs of individual litigants 
with small claims is expressed most clearly by the Skene Report and the 
St. Mary’s Report. The Task Force Report does not mention the issue 
specifically. Professor Skene noted that individual litigants rarely used the 
courts to press their small claims.330 The St. Mary’s Report referred to 
earlier Canadian and American studies that expressed the fear that Small 
Claims Courts had become a vehicle for business and professional litigants 
to collect debts.331 However, neither the Skene Report nor the St. Mary’s 
Report made any recommendations involving corrective measures.
324. Supra note 183 at 203, 205.
325. Ibid at 195.
326. Ibid at 207, item 5.
327. Supra note 238 at 85.
328. Supra note 238.
329. Ibid, Tables 26, 27.
330. Supra note 96 at 164.
331. Supra note 238 at 9-10.
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These concerns were still being expressed in 1980, when the Nova 
Scotia legislature debated the merits of a proposed new Small Claims 
Court for Nova Scotia. There was still a fear that the new court would 
be taken over and used as a vehicle by collection agencies to collect on 
private debts.332 It was this concern that led to the inclusion of section 
5(1) in the new Act. This section of the Small Claims Act required the 
claimant in a Small Claims Court action to be an original party to the 
debt, thus eliminating claims by collection agencies as third parties. The 
Task Force did show some recognition of potential corporate misuse when 
it recommended that the monetary limit on the Small Claims Court be 
increased to $5,000 in order to discourage corporate plaintiffs or collection 
agencies from commencing an action in the Supreme Court of Nova 
Scotia with its higher costs and need for representation.333 Apart from this 
concern, the Task Force Report did not express a specific concern that the 
Small Claims Court had been taken over by businesspeople.
The authors of the St. Mary’s Report stated that “[i]n general, individuals 
are far less likely to be users of small claims courts than businesses,”334 
and they referred to earlier Canadian studies that demonstrated that small 
claims courts were dominated by business and professional users of 
high social and economic status.335 However, the St. Mary’s researchers 
presented no hard statistical data to confirm or refute this conclusion. A 
close look at the user responses generated by the St. Mary’s questionnaires 
suggests that the Nova Scotia Small Claims Court was being used mostly 
by middle class/middle-income people rather than poor or low-income 
persons. More than half (54 per cent) of the reporting sample stated they 




All three reports discussed the difficulties created by the lack of any legal 
provision requiring the defendant to respond to the plaintiff’s claims. In 
her 1974 Report, Professor Skene linked the failure by the defendant to 
respond to the plaintiff’s claim with the very high percentage of cases that 
did not go to a hearing and with the high percentage of cases in which 
332. Ibid at 43.
333. Supra note 183 at 207-208.
334. Supra note 238 at 9.
335. Ibid.
336. Ibid at 66. See Table 10.
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the courts issued default judgments.337 To correct this situation, Professor 
Skene recommended that the defendant be legally required to respond 
to the plaintiff’s claim,338 but the  1980 Act did not include a provision 
requiring the defendant to respond to the plaintiff’s claims.339
Legal jurisdictions have adopted two different approaches to the 
question of how defendants should respond to the claims of plaintiffs. One 
made a response purely voluntary, while the other required some form of 
response by the defendant. The rationale for the voluntary approach was, 
apparently, a desire to keep pleadings to a minimum, as well as the belief 
that, generally, there was no defence to the average small claim, or if there 
was one, the defendant would not file an answer anyway.340
The voluntary approach is based upon the view that small claims 
courts should not have the authority to grant default judgments and 
that defences to small claims should not require specific action by the 
defendant. Jurisdictions that required a defendant to file an answer in reply 
to a claim did so to minimize delays due to surprises, avoid unnecessary 
appearances by the plaintiff where the claim was admitted, and clarify 
issues for the court.
As noted above,341 Professor Skene recommended that the defendant 
be legally required to respond to the plaintiff’s claim in the hope that this 
would decrease the number of default judgments courts might otherwise 
issue.
The Task Force Report discussed the problems created by not having 
the defendant respond to the plaintiff’s claim, including the fact that it 
would be difficult for the court clerk and the adjudicator to predict how 
long a case might take to hear, which could lead to scheduling uncertainty. 
In addition, the plaintiff would not know, at least formally, what defences 
might be raised and would be unable to prepare to meet them. The Task 
Force did stop short of requiring the defendant to supply details of the 
defences to be raised and contented itself with a requirement that the 
defendant file a simple defence indicating, at least, that the claim would 
be contested.342 In 1992, section 21 of the Small Claims Act was amended 
to require the claimant to serve each defendant with a certified copy of the 
original claim document and “a form of defence.”343
337. Supra note 96 at 30, 37(m), 63, 167-169, 173.
338. Ibid at 167.
339. An	Act	Respecting	a	Small	Claims	Court, supra note 161.
340. Skene, supra note 96 at 64.
341. See the text accompanying note 338.
342. Supra note 183 at 210, Recommendation 41.
343. Small Claims Court Act, 1992, supra note 231, s 120.
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The authors of the St. Mary’s Report, while agreeing that the defendant 
should be required to respond to the plaintiff’s claim, did take note of 
user criticism concerning the forms themselves.344 The authors therefore 
recommended a careful evaluation of the Nova Scotia Small Claims Court 
forms, with a particular eye toward improving clarity and transparency of 
the requirements and procedures for defendants to follow in their reply to 
the plaintiff’s claim.345
Default	judgments
Two of the three reports discussed the problems created by courts ordering 
default judgments. Professor Skene’s data indicated that default judgments 
accounted for between 35 per cent and 95 per cent of the case results in 
Nova Scotia Courts in 1973, the average being 63 per cent.346 The Small 
Claims Court Act of 1980 did not permit an automatic default judgment 
to be issued if the defendant failed to appear at the hearing and required 
several conditions to be met before the adjudicator was authorized to issue 
one.347 The Task Force recommended that additional requirements be met 
before a default judgment order was made.348 The St. Mary’s Report did 
not discuss the issue of default judgments as a problem.
The Skene Report identified the large number of default judgments 
issued by the courts as a major problem for the Nova Scotia legal system 
and access to justice. In Professor Skene’s opinion, this situation developed 
because many of the cases involved collection of debts for which there 
was little or no defence and because the defendants may not have known 
that they had a legal defence.349 But, whatever the reason, in 1973, if the 
defendant failed to file a defence, judgment for the plaintiff automatically 
followed. Professor Skene recommended that this approach be abolished 
and replaced by a procedure whereby the defendant would be served 
with a summons and a reply form with instructions as to how it should 
be completed. The reply form would require the defendant to indicate 
whether he/she admitted the claim or disputed it. If a reply was not filed, 
judgment could be entered against the defendant without a hearing.350
The Small Claims Court Act of 1980 provided that an adjudicator 
could make an order against the defendant in the absence of the defendant 
if: (1) it could be established that the defendant had been served with a 
344. Supra note 238 at 93.
345. Ibid.
346. Supra note 96 at 71. The average is based on data contained in Table B (ibid at 37(r)-37(t)).
347. Small Claims Court Act, 1980, supra note 1, s 23.
348. Supra note 183 at 212,. Recommendation 43.
349. Supra note 96 at 71.
350. Ibid at 149-152.
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summons containing the plaintiff’s claim and notice of the time and place 
of the hearing, and if the adjudicator was satisfied that the defendant had 
been served and, (2) that the merits of the plaintiff’s claim would have 
resulted in the plaintiff’s favour.351
The Task Force noted the provisions of section 23 of the Small Claims 
Act with its conditions and agreed that there should not be automatic default 
judgments issued if the defendant did not appear at the hearing. They 
recommended that the Small Claims Act and forms should be amended to 
allow defendants to file a simple form of defence, if they intend to defend 
the claim,352 and to allow the adjudicator to order default judgment without 
a hearing when (a) the defendant files a defence but does not appear at 
the time scheduled for the hearing of the matter or (b) the defendant does 
not file a defence within a reasonable time specified in the Act and the 
plaintiff furnishes written proof of service and the basis of the claim.353 
This recommendation was made even though at that time (1990), the “no 
show” rate for hearings in Halifax was only 16 per cent and 13 per cent in 
rural areas.354 The St. Mary’s Report, based on user response information, 
indicated that 78.4 per cent of cases filed went on to a hearing.355 Perhaps 
this information was the reason default judgments were not considered a 
big enough problem to warrant comment in the 2007 Report.
d. Lawyers and small claims
All three reports accepted the premise that litigants should be entitled to 
legal representation, but that their use and presence should be discouraged 
by a legal provision that would not allow lawyers’ fees to be recovered 
as an expense by the parties. Two of the reports (Skene and St. Mary’s) 
discussed the advantages and disadvantages of having lawyers involved in 
small claims disputes, but the Task Force report did not discuss this issue.
In her report, Professor Skene noted the practice in some provinces of 
prohibiting the recovery of lawyers’ fees as litigation expenses and limiting 
court costs to 10 per cent of the judgment awarded.356 She also noted the 
arguments against the use of lawyers in small claims disputes, namely (1) 
they increase costs, (2) they give an advantage to business litigants who 
can better afford lawyers and (3) they change the atmosphere of the Court 
by making hearings more lengthy in time, and more technical, and change 
351. Supra note 1.
352. Supra note 183 at 200, Recommendation 41.
353. Ibid at 212, Recommendation 43.
354. Ibid at 209.
355. Supra note 238 at 74.
356. Supra note 96 at 112.
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the focus of the Court from litigant oriented to lawyer oriented.357 However, 
in spite of these negative effects, Professor Skene still recommended that 
small claims litigants be entitled to legal representation at the hearing.358 
She also recommended that counsel fees should not be awarded in order 
to discourage lawyers from appearing.359 The Small Claims Court Act 
provides (section 16) that a claimant or defendant may appear in person, 
by an agent or represented by counsel.360 The Task Force did not discuss 
the issue of lawyers in Small Claims Court, either as a benefit or a problem.
The St. Mary’s Report also discussed the arguments for and against 
the use of lawyers, as presented in the legal literature, and recommended 
that the current rules permitting their presence in the small claims courts 
should not be changed.361 User responses and the views of interviewees 
were either neutral or ambivalent about the use of lawyers.362 More than a 
few responders expressed the view that hiring a lawyer for claims under 
$10,000 was somewhat of a luxury, given that these expenses cannot be 
recovered.363 As previously noted in the summary of the St. Mary’s Report, 
12 per cent of users stated that they were represented by a lawyer and 
another 18 per cent said that lawyers had helped them with their claim by 
providing advice as to how to proceed.364
3.	 Post-hearing	problems
The only two problems in the post-hearing phase that have been identified 
by the three reports involve Execution Orders and Appeals.
a. Execution process
In her report, Professor Skene explains that the execution process in the 
City Courts was ineffective because it did not allow for the garnishment 
of wages. It was also not possible to register a judgment from the Halifax 
City Court in the County Court where the execution process was more 
effective. A garnishment order was available in the Dartmouth City Court 
but only for debts due and owing and not for future wages. In neither the 
City Courts nor the County Court could the defendant apply to the Court 
357. Ibid at 76.
358. Ibid at 170.
359. Ibid at 161.
360. Supra note 161.
361. Supra note 238 at 17-18. See ibid at 97 for the recommendation.
362. Ibid. See Table 18. The authors commented that the consensus seems to have been that lawyers 
helped to make the process easier, though ratings on the cost/value of lawyers were modest (ibid at 
72).
363. Ibid at 43.
364. Ibid at 72, Tables 17, 18.
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for an order to have payment of the debts made by installments.365 To 
remedy this situation, Professor Skene recommended that a full procedure 
be developed where by the debtor would be examined as to his means, 
both before and after judgment had been entered,366 that the successful 
party be able to register a Certificate of Judgment in the County Court, and 
issue execution on it by means of an Execution Order, as provided by Rule 
53 of the Civil Procedure Rules.367
In 1990, the Nova Scotia Task Force observed that the Small Claims 
Court did not have its own execution process, that adjudicators’ decisions 
were confirmed by the County Court, and that the execution process of 
that Court was used to satisfy judgment of the Small Claims Court.368 They 
therefore recommended that the legislature create an execution process 
for the Small Claims Court and eliminate the purely administrative step 
of having the Small Claims Court stamp the adjudicator’s Order with the 
words “[t]he within is made an order of the County Court,” which the 
adjudicator then signed, but which the County Court Judge never saw.369 
The Task Force also suggested that there was no reason why the Sheriff 
could not execute an order of the Small Claims Court.370 In 1992 the 
Small Claims Court Act was amended in accordance with the Task Force 
recommendations.371
By 2006, when the St. Mary’s researchers were gathering their user 
data, the execution process was apparently still a major problem for Small 
Claims litigants who found the system complex and expensive. Litigants 
said they were confused about how to collect on their judgments. Almost 
a third of successful claimants, who were owed money and had trouble 
collecting, reported they did not know what to do to collect what was owed 
to them. Success collecting money was limited, with users complaining 
that Sheriffs required additional information as to the defendant’s 
employment situation or finances before they would act. The authors of 
the St. Mary’s report suggested adding a procedure to the Small Claims 
process that would require the defendants to provide financial details prior 
to a hearing.372
365. Supra note 96 at 36(e)-36(n).
366. Ibid at 170.
367. Ibid at 162.
368. Supra note 183 at 212.
369. Ibid.
370. Ibid.
371. Supra note 231.
372. Supra note 238 at 90-91.
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b. Appeals
Only the Skene Report discussed the basic issue whether or not an 
appeal should lie from the adjudicator’s (judge’s) decision on a small 
claims dispute.373 The two other reports concerned themselves with 
problems arising from the appeal procedure adopted by the legislature and 
incorporated into the Small Claims Act of 1980.
In her report, after concluding that the parties to a small claims dispute 
should have the right to appeal any decision rendered, Professor Skene 
recommended that such appeals be heard by the Appeal Division of the 
Nova Scotia Supreme Court. She further recommended that appeals follow 
the procedure of the County Courts regarding appeals, with a hearing “de 
novo,” and that the decision of the Court of Appeal should be final.374
When the Small Claims Court Act was enacted in 1980, section 32 
stipulated that appeals from the decisions of adjudicators were to be by 
stated case to the County Court.375 In 1990, in response to submissions of 
a member of the Attorney General’s Department that the appeal procedure 
by way of a stated case was anachronistic and created problems, the 
Task Force recommended that in lieu of a stated case, the Act should be 
amended “to require either a written decision, if there is one, or a summary 
of findings of fact and law if there isn’t, to be filed with the Court hearing 
the case on Appeal.”376
The Small Claims Court Act was amended in 1992 and 1996.377 
Section 32(4) as amended, required the adjudicator to “transmit to the 
prothonotary a summary report of the findings of law and fact made in the 
case on appeal, including the basis of any findings raised in the notice of 
appeal and any interpretation of documents made by the adjudicator, and 
a copy of any written reasons for decision.” Section 32(6) stated that the 
decision of the Supreme Court of Nova Scotia, to whom the appeals were 
directed, was final and not subject to appeal.
When the users of the Small Claims Court responded to the St. Mary’s 
researchers’ questionnaires, they reported that there was a need for clearer 
appeal mechanisms and that the existing procedures were not well known. 
In response, the St. Mary’s Report suggested that the procedure was not 
consistent with the objectives of the Small Claims Court of informal, 
low cost and speedy justice. They suggested that consideration be given 
to an appeal process that would operate within the Small Claims Court 
373. Supra note 96 at 161-162.
374. Ibid at 162.
375. Small Claims Court Act, 1980, supra note 1.
376. Supra note 183 at 214.
377. Supra note 231; Small Claims Court Act, SNS 1996, c 33.
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itself and/or that better information about the Appeal Court process and 
procedures be made known to users.378
There is one last problem, not directly related to the adjudication 
process, but that flows directly from it. This is the problem of insufficient 
empirical data that reflects the actual operations of the Small Claims 
Court. Such data is invaluable and critically important because it can 
reveal developing problems or issues with the effectiveness of the court.
c. Lack of relevant empirical data
Only the St. Mary’s Report made a point of recommending the need 
for better empirical data relevant to the operations of the Small Claims 
Court.379 Such data would have to be generated by clerks of the Small 
Claims Courts under directives from the Attorney General’s Office. Both 
the Skene Report and Task Force Report authors took some steps to collect 
their own data via surveys and interviews, but it was not comprehensive. 
But neither report specifically identified lack of relevant data as a problem 
that needed to be addressed. However, the St. Mary’s Report described 
the lack of empirical data as a “pressing need” and made the important 
observation that good data was essential to the making of good policy.380
The Report acknowledged that the Department of Justice did track some 
court data but observed that there were gaping holes in that data relating 
to the type of litigants using the court, whether they were represented by 
lawyers, and the rate of compliance with judgments rendered.381 They 
ultimately recommended that the existing data collection mechanism be 
further evaluated and revised.382 
Professor Skene apparently had little, if any, statistical data about the 
operations of courts handling small claims. She therefore, via interviews 
and questionnaires, tried to collect her own data as to volume of cases filed 
and heard, the types of disputes being brought to court, the geographical 
distribution of cases, the amounts involved in small disputes, the 
jurisdiction of the various courts involved, who were bringing the claims, 
and the practice and procedures of the different courts. As previously noted, 
a total of 65 questionnaires were sent to Judges, Clerks of the Municipal 
City, County and Provincial Magistrate Courts.383 On the basis of the 
responses to these questionnaires, Professor Skene was able to create a 
378. Supra note 238 at 98-99.
379. Ibid at 94, 95.
380. Ibid at 94.
381. Ibid at 95.
382. Ibid.
383. Supra note 117 (Provincial Magistrates Court (20), County Courts (18) and City Courts (3)).
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picture of the situation vis-à-vis small claims disputes in Nova Scotia in 
1973. The questionnaire responses provided valuable information about 
the operation of the court system, but it was only a useful sample.
The Nova Scotia Task Force was able to draw on empirical data 
provided by the Attorney General’s Office in a Departmental Report to 
the Attorney General dated January 1989.384 This Report considered 
data with regard to claims processed by the Small Claims Court since its 
inception in 1981, as well as data regarding cases commenced and heard in 
the fiscal year 1988/1990.385 The information provided by the 1988/1989 
report included: the number of cases filed by the 20 regional Small Claims 
Courts, cases settled and heard, the number of “no show” cases, cases 
adjourned by request or other reasons, and the number of appeals filed. 
The Task Force tried to generate some limited statistical data regarding 
the filing of modest monetary claims in both the County Court for District 
#1 (Halifax County) and the Supreme Court of Nova Scotia.386 The claims, 
157 Supreme Court cases and 257 County Court cases, were broken down 
by the monetary amount involved.
Although the St. Mary’s Report relied primarily upon feedback from 
users of the system for information about the operation of the Small Claims 
Court, the study was also provided with a very limited amount of empirical 
data, presumably by the Nova Scotia Attorney General’s Department.387 
The information provided covered a five-year period between 2002 and 
2007 and included the total number of cases filed in years broken down 
into monetary categories ranging from under $5,000 to $25,000, as well 
as the number of notices of appeal for the years 2004–2007. The report 
strongly recommended “an evaluation and revision of the existing data 
collection mechanism…”388
4. The situation in 2009: A summary
Having examined and compared the findings of the three reports, what can 
we conclude about the situation as it existed in 2009 vis-à-vis historical 
problems that might still be affecting small claims dispute adjudication? 
Unfortunately, a simple “yes they do exist,” or “no the problems no longer 
exist,” is not possible in all cases. It might be reasonable to conclude 
that issues such as failing to file a defence, default judgments, or access 
to justice, narrowly defined, are no longer problems. It might also be 
384. Task Force, supra note 183 at 197.
385. Ibid, Appendix 8.
386. Ibid, Appendix 3.
387. St. Mary’s Report, supra note 238 at 22.
388. Ibid at 95.
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reasonable to conclude that execution and appeal processes are still 
creating problems, as well as the problem of lack of adequate empirical 
data. In many cases, for problems involving lack of public awareness of 
the Court’s existence and mandate, corporate domination of the Court, 
high costs, the presence of lawyers in small claims courts and the proper 
balance between formality/informality, the situation remains unclear. In 
the case of court help for litigants, the problem may still exist to some 
extent but by 2009 had diminished in severity. Similarly, the problem of 
public confusion caused by multiple overlapping concurrent jurisdictions 
has been resolved, but there may still be ongoing issues about the 
expanding monetary jurisdiction of the court. The result seems to be that 
any conclusions about problems that might have existed in 2009 do not 
provide definitive answers to questions about historical problems that may 
or may not still negatively impact the effectiveness of the operations of the 
present Court.
VIII. The current situation
1. Empirical data and historical problems
It has been a little over ten years since the last assessment of the Nova 
Scotia Small Claims Court was carried out. During that time there 
have been no significant amendments to the Small Claims Court Act. 
Questions therefore arise such as whether the existing court is functioning 
satisfactorily and whether the historical problems, last examined in 2007, 
are still having an undesirable effect upon the operations of the Court, 
or have been resolved, whether new problems have developed. If such 
questions were asked, could they be answered, or at least addressed, using 
current empirical data? The answer is that some current court statistical 
data is available but it is not sufficient.
a. Currently available empirical data
The Nova Scotia Department of Justice, in response to a request from the 
Institute for Access to Justice Law Reform, provided court data covering 
the period from 2007 to 2018.389 This data included: (1) the number of 
small claims filed in the twelve currently operating small claims courts 
in Nova Scotia, broken down into four monetary categories, and (2) the 
number of procedural documents issued, such as Notices of Reference, 
Counterclaims, Certificates of Judgment, and Executive Orders. In 
addition, the statistics indicated the number of Notices of Appeal that were 
389. The data was provided by Tanya Pellow, Court Administrator for the Halifax-Dartmouth Metro 
Provincial Court.
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filed as well as the number of actual appeals from 2007 to 2011. Besides 
information relating to the basic tort and contract disputes, departmental 
data also covered the number of cases adjudicators dealt with involving 
Taxation of Costs disputes and appeals from Orders of the Director of the 
Residential Tenancies Board.
The Department’s statistics do not show the types of cases involving 
tort and contract that were filed, nor the type of litigants who filed 
them (ie. whether they were ordinary citizens, professional persons or 
corporations). There is also no information as to whether the litigants were 
self-represented or represented by legal counsel.
In addition to the Departmental statistical data there are other possibly 
useful sources of statistical data such as CanLII, the online service that 
records reported small claims court cases, and the courts of Nova Scotia 
“Searchable Database of Decisions of the Courts of Nova Scotia” (2019). 
Both of these sources report cases showing the names of litigants. This 
allows researchers to distinguish between corporate litigants and individual 
litigants. Because reported cases represent only a small percentage of 
cases filed (only 2-3 per cent), reliable extrapolation of data may not be 
possible.390
b. A serious problem revealed (AGAIN)391
A close examination of the Department of Justice statistical data reveals 
a serious problem. During the period 2007 to 2018, the number of small 
claims filed in Nova Scotia Small Claims Courts declined by 35 per 
cent.392 If the time frame is extended back to 2003, using the data provided 
to the St. Mary’s Researchers by the Department, the decline in numbers 
is almost doubled (61 per cent).393 Cases filed in Halifax declined by only 
18.2 per cent394 but cases filed in courts outside of Halifax declined by 48 
per cent, suggesting, perhaps, more dissatisfaction with the courts in more 
rural areas of the province.395 The 2009 St. Mary’s review did not identify 
declining case numbers as an issue.
2. Historical problems: Still an issue?
As far as other historical problems are concerned, there has been no 
change with regard to jurisdictional issues except perhaps the fact that 
390. The 2-3% number is based upon the number of cases filed in Small Claims Courts between 2007 
and 2018 (Department of Justice statistics) and the number of Nova Scotia Small Claims Court Cases 
filed for the same period. 
391. The St. Mary’s Report revealed evidence of the first decline.
392. Claims filed declined from 2,169 in 2007 to 1,410 in 2018–2019.
393. From 3,627 in 2002–2003 to 1,410.
394. From 945 to 771.
395. From 1224 to 639.
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some litigants may prefer to take disputes in the $15,000 to $25,000 range 
to the Supreme Court of Nova Scotia because of the greater procedural 
safeguards available. This may result in fewer claims being filed in Small 
Claims Court. However, at this point in time, the number of cases filed 
in the Supreme Court, where the amount claimed is $25,000 or less, is 
not known. Nor do we have data showing the number of cases involving 
amounts between $15,000 and $25,000 filed in small claims courts.
In 2009, user responses to the St. Mary’s questionnaire appeared to 
indicate an overall satisfaction with the format and procedures of the Nova 
Scotia Small Claims Court.396 But declining case numbers raise questions 
whether the 2009 level of satisfaction continues. Between 2010 and 2018 
cases filed in Nova Scotia Small Claims Courts fell by 42.5 per cent, from 
2,450 cases in 2010 to 1,410 cases in 2018.397 Whether this significant drop 
in volume can be attributed solely to user dissatisfaction with the small 
claims court experience is impossible to say. Lack of public awareness of 
the Court’s existence and its mandate may be another causal factor.
Departmental court data does not include the type of litigants who file 
claims in small claims courts so there is no way of differentiating between 
ordinary, nonprofessional litigants and professional or corporate litigants. 
However, the 1,073 reported cases listed by CanLII during the relevant 
period indicate that individuals filed claims in twice as many cases as did 
corporations.398 Individuals sued other individuals in 39 per cent of the 
cases and corporations in 28 per cent. Corporations sued individuals in 17 
per cent of the cases and other corporations in 14 per cent of the cases. The 
CanLII data therefore  provides some evidence that Nova Scotia Small 
Claims Courts are not being dominated by corporate litigants. It is still not 
clear the extent to which nonprofessional individuals are using the court. 
It is also important to realize that the reported cases in the CanLII database 
represent only 2-3 per cent of the total number of cases filed.399
The situation regarding the presence of lawyers in Small Claims Court, 
particularly in light of the $25,000 monetary limit, is still unknown. Costs 
have increased modestly since 2009, but not dramatically. It is therefore 
very difficult to be sure whether litigants are being deterred from filing 
claims. The Regulations do provide for a waiver of fees if the applicant 
can meet the eligibility requirements.400 Unfortunately, information as to 
the number of applicants who have applied for waivers is not known, nor 
396. Supra note at 238 at 80, Table 26.
397. Based upon statistics supplied by the Nova Scotia Department of Justice.
398. 722 versus 338.
399. Supra note 390.
400. Supra note 320, SSA of the Regulation. 
1028 The Dalhousie Law Journal
the number of waivers granted. Without such information, as an indicator 
of how burdensome present costs and fees are, we can only speculate 
about costs as a problem.
The Departmental statistics made available do not record the number 
of default judgments issued by adjudicators, but we are told that such 
information has been collected. Former litigants and participants in the St. 
Mary’s Study suggested that 78.4 per cent of cases filed went to a hearing 
but some hearings may have been conducted without the defendant 
appearing in person.401 Justice Department data showed execution orders 
were issued in 60 per cent of the cases filed between 2007 and 2018.402 
However, this does not necessarily indicate that there are problems with 
the execution process.
Historically, the percentage of cases appealed seems to have been 
around two per cent of cases filed,403 at a time when there was expressed 
dissatisfaction with the appeals process. Current statistical data from the 
Justice Department records Notices of Appeals from 2007–2018 but actual 
appeals only from 2007 to 2011. Up-to-date numbers showing appeals from 
2012 to 2018 do exist but have not been made available. Using Notices of 
Appeals and actual appeals numbers suggests that they represent 1.8 per 
cent of all claims filed, a percentage lower than the historic level, but this 
percentage is questionable as to its accuracy. It is very probable that there 
is still a problem with the appeals process.
3. The views of some Halifax adjudicators
In an effort to obtain further data, interviews were conducted with 
three very experienced Halifax adjudicators to obtain their views and 
impressions. Since Halifax Courts hear almost 50 per cent of all small 
claims in Nova Scotia,404 their opinions about the current operations of the 
court, with particular reference to historical problems, was considered to 
be instructive and useful.
With regard to the suggested problem of declining numbers of cases 
filed, Halifax adjudicators were rather sanguine. They suggested that while 
there might have been some decline in numbers, it was minimal and that 
case numbers had remained stable, in their opinion, for the past decade. 
Perhaps their views were influenced by the fact that they had not noticed any 
reduction in their workload because any decline in the usual tort/contract 
401. Supra note 238 at 74.
402. Supra note 389.
403. The Task Force Report indicated an appeal rate of 2%. Justice Department statistics suggest a 
similar percentage.
404. The actual numbers: Halifax, 10,562; non-Halifax, 11,059.
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disputes had been offset by more time spent dealing with Taxation of Costs 
cases and appeals from decisions of the Director of Residential Tenancy 
Board.405 Somewhat surprisingly, a majority of the Halifax adjudicators 
suggested that the monetary limit on small claims could, usefully, be 
increased to $50,000 and that the subject matter jurisdiction of the Small 
Claims Court could be extended even further to include Mechanics Liens 
and possibly condominium disputes. Their rationale for such an expansion 
was that it would increase access to justice for more litigants with small 
claims and reduce the number of self-represented litigants going to the 
Supreme Court of Nova Scotia with claims under this amount.
With regard to other historical problems the three Halifax adjudicators 
expressed no concerns about the previous increase in monetary jurisdiction 
to $25,000 in so far as it might increase the number of lawyers appearing 
in Court. They were also of the view that the court was still a “peoples’ 
court,” and that there was no need for more court assistance to litigants, nor 
did court staff need any more training. Default judgments were not singled 
out as a continuing problem. They admitted that the execution process may 
still be problematic, but not necessarily for reasons previously mentioned. 
In the opinion of one adjudicator, the problem was caused mainly by the 
reluctance of Sheriffs to track down defendant assets, even in cases where 
their location was known.
Considering the foregoing, it seems reasonable to conclude that 
without additional reliable, empirical evidence, some historical issues 
such as corporate dominance, default judgments, the presence of lawyers 
in Nova Scotia Small Claims Court, and a lack of court assistance for 
litigant and costs and fees, may no longer be issues at all, or of lesser 
significance, because only some aspects of the original, historical problems 
are still operative. For other perceived problems, such as lack of public 
awareness or proper procedural balance, we have no evidence to support 
their existence, except a record of diminishing cases filed in the Small 
Claims Courts of Nova Scotia. The issue of jurisdiction may continue to 
exist, but in a different form, and at least a part of the execution process 
still generates criticism. Lack of reliable data about the appeal process and 
the actual number of appeals initiated and heard means that there may still 
be problems that need to be addressed.
Although the most recent Small Claim Court statistics do not provide 
information that would allow definitive conclusions to be drawn about a 
405. Taxation cases constituted 19.7% of the case volume, appeals from the Orders of the Director 
of the Residential Tenancy Board constitute 12.9% of the total case volume, and Enforcement of 
Directors Orders totals 10,370 (almost as many as cases filed in the Halifax Metro area).
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number of the historical problems, they did clearly reveal the unnoticed 
existence of what may be a recurring major problem in the form of a 
declining use of small claims courts in Nova Scotia by litigants over the 
past 12 years. If the statistical data is accurate, as it is presumed to be, 
there is clearly a problem that needs to be addressed.
IX. Final conclusions
The St. Mary’s Report posed a basic question; namely, was the Small 
Claims Court fulfilling its basic purpose of providing speedy, informal 
and inexpensive access to justice?406 That same question could be asked 
today. Declining case volume seems to suggest that it may not be doing so.
But any attempt to answer this important question will, invariably, 
involve an examination of some, or all, of the more particular issues 
discussed. Answers to both the basic, general question about purpose 
or mandate, and the more specific questions about historical problems, 
will be made more difficult to produce by the existing lack of relevant 
empirical data.
If resolving small claims disputes is, as Professor Pound suggested,407 a 
touchstone in an orderly society, and if, as argued, small claims courts play 
an important role in maintaining public trust and confidence in our laws 
and in our government, and if they are considered to be among the most 
innovative institutions meant to enhance justice, then surely we should 
have a clear understanding of whether they are living up to our expectations 
or not. The only way to gain the necessary understanding is by conducting 
a thorough review and examination of their current operations. In Nova 
Scotia, this means an assessment of the effectiveness of the Nova Scotia 
Small Claims Court. It is time to re-examine the current operations of this 
most important part of our justice system, and to generate the necessary 
empirical data that will help us to gauge its effectiveness.
406. Supra note 238 at 101.
407. Roscoe Pound, “The Administration of Justice in a Modern Society” (1913) 26:4 Harv L Rev 
302 at 315, quoted in St. Mary’s Report, supra note 238 at 102.
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Appendix A
Relevant Court Data from Questionnaires
The information collected revealed that:
(a) Court Fees ranged from $25.00 to $500.00 with a mean amount of 
$125.00;
(b) Lawyers fees ranged from $25.00 to $12,000 with a mean amount of 
$1,553;
(c) 40% of 184 participants said they had recovered costs ranging from 
$40.00 to $5,500, with a mean amount of $531;
(d) 72.6% of responders indicated they had won and received an average 
payment of $4,139;
(e) 21% of responders said they had won because the other side (Def) 
did not show up;
(f) 12% of responders stated they were represented by a lawyer and 
18% (a different group) said that lawyers had helped them with their 
claim by giving them advice as to how to proceed;
(g) Responders’ information showed that 75% of the claims were settled 
or decided in less than 3 months after filing;
(h) Responders’ answers established the time between the despute 
arising and the filing of a claim was less than 3 months;
(i) 42% of responders stated that adjudicators gave an oral decision and 
56% stated that the adjudicator had mailed them a written decision;
(j) Responses indicated that 85% of hearings were held in the evening, 
but in spite of this high percentage, 38% of responders said they had 
to take time off work in order to attend; and
(k) With regard to public awareness of the court’s existence and its 
work, 65% of responders explained that they heard about the Small 
Claims Court through their lawyer or friends while 17% said they 
learned about the court from the Court’s website.
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